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May 1, 1956.—Filed under authority of the order of the Senate 
(legislative day, APurr 26), 19056, and ordered to be print 


Mr. EasrLAND, from the Committee on the Judieiarv. submitted the 


" 31 . 
followii т 


REPORT 


The Committee on the Judiciary, to which was referred the bill 
(S. 2582) to confer jurisdiction upon the Court of Claims to hear, 
determine, and render judgment upon the claim of William E. Stone 
for disability retirement as a Reserve officer or Army of the United 
States officer under the provisions of the act of April 3, 1939, as 
amended, having considered the same, reports favorably thereon 
without amendment and recommends that the bill do pass. 


Purposi 


The purpose of the bill is to confer jurisdiction upon the Court of 


Claims to hear, determine, and render judgment upon the claim of 


William E. Stone for disability retirement as a Reserve officer of the 
United States under the provisions of the act of April 3, 1939, as 


amended. 


Capt. Wilham E. Stone served with the United States Army Air 
Forces during World War IL as a combat crew member. On 
ber 17, 1944, while engaged in a bombing mission over Germany, his 
aircraft was disabled and he was forced to parachute to the ground. 
He was taken prisoner of war by the German forces and held until his 
return to Allied control on or about April 29, 1945. In his parachute 
jump, he received certain neck and shoulder injuries for which he now 
claims entitlement to disability retirement. 

On October 5, 1945, Captain Stone was examined by three medical 
officers and no disqualifying physical defects were noted. He was 
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2 WILLIAM E. STONE 


not permanently incapacitated for active military service. On Janu- 
ary 24, 1946, he was relieved from active duty not by reason of physical 
disability. Again, in October 1951, Captain Stone received a physical 
examination when he took a short activ e-duty tour for Reserve training 
and was found physically qualified for flying. He also performed a 
short tour of active duty again in May 1952. The Office of the 
Surgeon General, USAF, on review of this case in August 1953, 
expressed the opinion that Captain Stone was not permanently 
incapacitated at the time of his separation from service. : 

Veterans’ Administration records reflect that effective July 17. 
1952, that agency determined that Captain Stone had a physical 
defect ratable, under the laws applicab le to that agency, at 20 percent. 
This service compensation was granted for herniated nucleus pulposus 
between C4 and 5, left. As a result of a later examination the con- 
dition was found to be 40 percent disabling from December 23, 1952 
to the present. On the basis of the foregoing evaluation, Captain 
Stone has been paid monthiy compensation as follows: $31.50 from 
July 17, to December 22, 1952; $63 from December 23, 1952, to Sep- 
tember 30, 1954; and $66 from October 1, 1954, the effective date of 
legislation granting an increase in all compe nsation rates. 

The affidavits and substantiating data from the claimant, the 
sponsor and the claimant’s attorneys indicate that the claimant did 
in fact receive a disabling injury at the time of his jump. Aware of 
the dece ptive nature of aay injury to the neck or spinal column, vour 
committee is reluctant to agree with the position of the Department 
of the Army in its report which states as foll ows: 

Captain Stone’s case has been reviewed twice by the Air 
Force Board for the correction of Military Records, a Board 
established by the Congress for such reviews. Findings of 
the Board were that the claimant was not permanently in- 
capacitated at the time of his separation from the service and 
therefore not entitled to disability retirement. 

A factual question of medical complexity seems to be evident and 
vour committee believes that the Court of Claims with its judicial 
machinery is a proper forum before which this question should be 
resolved. ‘Therefore, a favorable report of this referral bill is 
recommended. 

Attached hereto and made a part hereof are the applicable reports 
and supporting data. 


LAW OFFICES OF 
Merrick, Kina & WILLENBUCHER 


Washington, D. C., March 1, 1956. 
Hon. James O. EASTLAND, 
Senate Office Building, 
Washington, D. C. 

Dear Senator Eastianp: In connection with the bill which you 
and Senator Stennis introduced in the Senate on behalf of William E. 
Stone, of Meridian, Miss., I attach hereto material which undoubtedly 
will be of assistance to your staff and the staff of the Senate Committee 
on the Judiciary in considering this bill. 
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From this material you can see that Jack Stone, when he took his 
induction physical in the Mississippi National Guard for active Fed- 
eral duty, had no serious deformities or disabilities. He had a 1 per- 
cent pes planus, which means flat feet. The disability with which we 
are dealing is an injury to the neck. You can see from the photostatic 
copy of his бес examination, question 11 shows he had no musculo- 
skeletal defects. There is no evidence of any X-ray examination but 
the three doctors who were members of the Board could find nothing 
wrong. 

We also have an affidavit from Ralph Alderman, who was a staff 
sergeant and served with Stone on the airplane at the time it was hit 
by flack, and he has attested to the fact that they had to bail out of 
the airplane. 

There is a statement from a man named Charles F. Chapman, of 
Los Angeles, who states that he also was on the airplane and that when 
Stone jumped his parachute harness strap got caught on a nail in 
the nosewheel, that Stone jerked his neck when it caught, that Stone 
was hanging suspended from the airplane by the harness on this nail 
while the airplane was going about 250 miles an hour. "That Chap- 
man pulled him back into the airplane. That Stone again jumped, 
which proves the injury to the neck. 

There is also an affidavit from a Lt. Carl M. Anderson, who saw 
Stone in the prison camp and knows that he had an injury to his 
shoulder. 

Then there is an affidavit of a Raymond J. Van Ide, who makes an 
affidavit that Stone’s neck and shoulders had been injured. There is 
then Stone’s own statement which tells the story of how he was injured. 

Included in the letter from Gen. Nathan F. Twining, who at that 
time was commander of the 15th Air Force, said letter being addressed 
to the mother of Stone, and, among other things, states that Stone had 
been awarded the Air Medal and two Oak Leaf Clusters in recognition 
of meritorious participation in many combat eap 

There is, of course, also the letter from Maj. Gen. J. A. Ulio, advising 
the mother that her son was missing in action over Hungary. The 
Army Air Forces also sent a letter, over the signature of Maj. E. A. 
Bradunas, furnishing a list of the people who were on the airplane, 
and this list shows that the two men whose affidavits we have pre- 
viously furnished, Lieutenant Chapman and Staff Sergeant Alderman, 
were in fact members of that crew. 

There are affidavits here from the mother of Stone, his wife, and 
many friends and relatives who knew his condition and knew that 
when he returned from World War II, he was actually not able to 
effectively perform his duties in civilian life. 

There is attached here also a copy of the letter from the Veterans’ 
Administration which shows that he has a service-connected back con- 
dition which is 40 percent disabling. In addition to that, there is a 
copy of the application to the Board for the Correction of Military 
Records, a copy of a letter which I sent to the Board for the Correction 
of Military Records, and 2 replies, 1 to Lieutenant Stone in 1954, the 
other addressed to me in June of 1955, stating that in order to hive 
been retired under the act of April 3, 1939, as amended, it must be 
established that the individual was permanently physically unfit for 
military service at the time of separation. A dislocation of vertebrae 
in the neck seems to cover this. 
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Again, it is interesting to note that the term “unfit’’ means not fit 
to perform the duty, in this particular case, as a first lieutenant 
bombardier, including the pbysical ability to perform such duties in 
combat with the enemy in time of war, and it is certainly consistent 
with that definition that a person who has a rupture of the interver- 
tebral dise of the neck is not able to perform such duty. 

If you would be good enough to read the letter that I wrote to Mr. 
Hardin, the executive secretary of the Correction of Records Board, 
you will see why I feel so strongly that Stone is entitled to be retired. 

All we are asking is permission to file suit in the Court. of Claims to 
prove our case to the satisfaction of that court. If this is proved then 
it could render judgment therein. If this cannot be established, 
Stone should not be retired. The Correction of Records Board says 
that we are not entitled to a hearing at which we can present. this 
evidence. We feel that the intent of Congress in passing section 207 
of the Legislative Reorganization Act and Publie Law 220 , the 81st 
Congress (which latter act reenacted this portion of the Legislative 
Reorganization Act), is not being carried out the re by placing a further 
burden on the Congress which had attempted to eliminate many 
private bills by creating such a Board. 

I trust that the Senate Judiciary Committee will see fit to accept 
these photostats because it is quite an expensive and difficult thing to 
go around again and get all of the aífidavits necessary to prove this 
case. If, however, this is necessary, we will do it, but the time left 
in the present session of Congress is short and Stone just does not 
have the kind of money necessary to travel the whole United States 
to locate and get these people to prepare the affidavits which will 
furnish the detail necessary in this situation. 

Were you not satisfied that this fine patriotic American were deserv- 
ing of the opportunity to present this case of his to the Court of Claims, 
you, of course, would not have introduced, the bill, which you did, 
and I feel that the affidavits of all these good Americans certainly give 
sufficient assurance to the Senate Judiciary Committee that affording 
Stone the right to a hearing before a court of competent jurisdiction is 
carrying out the tenets which our forefathers laid down in the Con- 
stitution, that a full, free, and fair hearing will be afforded anyone 
who makes out a prima facie case. 

[ sincerely hope that it will be possible to get some action on this 
bill at this session of Congress. 

With kindest regards, I am, 

Sincerely yours, 
THomas H., 


DEPARTMENT OF THE Arr Force, 
Washington, June 7, 1 
Col. THomas H. Kina, 
Washington 6, D. C. 

Dear Coronet Kina: Reference is made to my letter of May 3, 
1955, stating that consideration would be given to the question of 
authorizing William E. Stone, 401166388, to appear before a physical 

valuation board. 

Careful consideration has been given to the question of authorizing 
physical evaluation boards in the case of individuals separated prior to 
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the Career Compensation Act of 1949, and the conclusion reached that, 
in general, such examination would serve no useful purpose. To begin 
with, a determination whether an individual should have been retired 
for physic al disability must be based upon the conditions which existed 
at time of release from active duty. In order to have been retired 
under the act of April 3, 1939, as amended, it must be established 
that the individual was permanently physically unfit for military 
service at time of separation. Progress of a disease or defect while in 
an inactive status has no effect on that determination. Too, the 
extended period of time since release from active duty, 7 to 10 years 
in most cases, renders a current evaluation valueless for the purpose of 
retroactive application of the medical findings. 

In the case of Captain Stone, it is the decision of the Board that a 
current physical evaluation board proceeding would serve no useful 
purpose and such appearance is, therefore, not authorized. In 
addition, the Board has considered the affidavit of Charles F. Chap- 
man, the affidavit of Captain Stone’s mother and the photostatic copy 
of a report of physical examination dated November 16, 1940, and it 
is the decision of the Board that the mentioned documents present 
no facts or information which would warrant a change in the prior 
decision in this case. 

Sincerely yours, 


FRANK D. HARDIN, 
Executive Secretary, 
Air Force Board for the Correction of Military Records. 


APRIL 29, 1955. 
Hon. FRANK D. HARDIN, 
Executive Secretary, 
Air Force Board for the Correction of Military Records, 
Washington 25, D. C. 

Dear Mr. Harpin: With further reference to the case of 1st Lt. 
William E. Stone, in which we have requested that the Correction of 
Records Board reconsider the application, there are attached hereto 
as additional evidence the following: 

(a) An affidavit from Charles F. Chapman, formerly an officer 
in the Air Force, who was in the aircraft with Stone at the time 
they had to bail out, 

@) A photostatic copy of an examination given Stone at the 
University of Mississippi for his enlistment in the National Guard 
of that State and for active duty. Noted in this on question No. 
11 is that there were no musculoskeletal defects; 

(c) An affidavit signed by the mother of Lieutenant Stone 
showing that up to the time of his enlistment in the National 
Guard and going to active duty he had been in good health and 
had sustained no falls of any kind which may have brought about 
the condition which he now has. 

You were most kind in securing the available X-ray films regarding 
Stone, and you have had them read. It is my understanding that the 
conclusion reached by the radiologists is that they show no condition, 
notwithstanding the fact that there appears to be to our examiner a 
serious condition at that point. It also appears that the present 
condition of Stone emanates from that area. It is realized that there 
is a time when all cases must come to an end, but with the large num- 
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ber of people who feel sincerely that Stone has a good cause, it only 
seems right and proper that he should have a hearing at which to 
present his perspective of this case. 

We would like to emphasize some of the obvious facts, namely, 
that your Board has authority to correct injustices. If Stone sus- 
tained this injury and is now disabled, and such injury was sustained 
in combat (I believe evacuating an aircraft over enemy territory in 
time of war is combat), it certainly i is unjust to let such individual go 
through the rest of his life off of the retired list, not drawing retire- 
ment pay, and also unable because of this disability to make the 20 
years for retirement under title Lil of Public Law 810 when reaching 
age 60. 

There are two classes of people who become involved in these cases. 
One of them is constantly trying to chisel his Government and he 
makes the sick book. He is constantly on report for illnesses at every 
turn possible to be sure that he is taken care of when he leaves the 
service. Then there is the other individual. He has a disability but 
he is not one of those who is willing to easily give up and say to a 
grateful and beneficent government, ‘Please take care of me, I was 
hurt." It takes a long time to beat down that individual. That is 
the situation with Stone. He made no claims; he tried to make a 
living and go on in the normal American way of working for what he 
got to take care of himself and his family. Unfortunately, as the 
result of se rving his country, he did in fact sustain a physical disabil- 
ity, and it was too much for him to overcome. He did not run to the 
Veterans’ Administration immediately upon getting out of the service 
to seek money; he has waited to see if he could overcome these difficul- 
ties. He even took a 2 weeks tour of duty, covered up his disabilities 
in 1951 to see if it wouldn’t work. It hasn’t worked. He now comes 
before your Board to correct the record and overcome what might 
be technically called an injustice. 

It is recognized that a military board considering such a case might 
be bound by an ultrastrict application of the rules respecting dis- 
ability retirement, but this is not true of the Board for the Correction 
of Military Records. It is an arm of the Secretary as well as an arm 
of the Congress of the United States and is vested with wide discre- 
tionary powers. This, of course, does not mean that it should not 
weigh very closely the merit of any case which it decides. It does, 
however, mean that it should pick the cases where a man serving his 
country, injured in combat and in fact disabled, and then exercise 
that discretion which was delegated to it and speak for the people of 
the United States. 

The Air Force well appreciates the services which its rated officers, 
as well as others, have rendered and we know that it wants to do every- 
thing it can for those officers, as well as enlisted men. We sincerely 
believe that in this case the evidence is reasonably conclusive, both 
medically and from lay testimony, that the applicant was engaged in 
combat, was injured by being evacuated from his aircraft over enemy 
territory, miraculously was pulled back into the aircraft, then success- 
fully jumped, landing in enemy territory and being captured by the 
enemy. He underwent the serious diflic ulty of a prisoner of war. 
Upon termination of the war, he was restored to United States military 
control. Just prior to release from extended active duty and return- 
ing to civilian life, he had to enter the hospital because of pain, and 
did enter Brooke Army Hospital. Medically, there is no question 
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but that the herniated discs have periods of remission and it is difficult 
at that point to determine the full facts. This man has not been 
thoroughly examined by the Air Force and it is believed that he should 
be placed in a hospital to determine the extent of his disability and to 
get the views of the qualified military medical people as to their best 
judgment from the facts in this case. 

I sincerely hope that you can see fit to: 

(a) Have Stone evaluated at an Air Force medical installa- 
tion with an appearance for an advisory opinion only by a 
physical evaluation board; 

(6) Upon receipt of such record, consider whether or not a 
hearing should be granted, and if possible, accord to him that 
one thing which every American believes in, be he in the military 
or civilian life, a full formal he aring. 

Your courtesies in this matter are indeed greatly appreciated. 

Sincerely yours, 

Tuomas H. Kine. 


To Whom It May Concern: 

The following statements are made without reservation and that 
they are true and correct to the best of my knowledge and belief. 

William E. Stone presently of Meridian, Miss., has been a very 
close acquaintance of mine since moving to Oxford, Miss., from 
Charleston, Miss. He and I attended high school and the University 
of Mississippi together prior to his induction into the Armed Forces 
when the National Guard Band was called into active service in 1941. 

William E. Stone, prior to service, was an active, energetic person. 
All of his physical actions were considered normal by all of his class- 
mates and acquaintances. 

It was my pleasure to be associated with William E. Stone daily 
prior to and after his service during World War IT until his marriage. 
Stone never complained of his injuries or we never discussed the details 
of our war experiences. James Ralph Wilson, Jr., and myself, 
however, discussed Stone’s slowness of movements since his return 
from service. We both assumed that this was due to the severe 
mental strain of being a prisoner of war and felt that some of it was 
caused from malnutrition. Previous to his service Stone had always 
been ready and willing to participate in all our social activities. Upon 
his return to Oxford, as stated above, we found that on numerous 
occasions he would excuse himself from the presence of others and 
we knew that he was suffering some pain. His turning and stooping 
movements seem to be stiff and were certainly not with the ease in 
which he normally moved. 

Most sincerely vours, 
Јонх К. Нол. 
STATE OF MISSISSIPPI, 
County of Lafayette: 


Personally appeared before me, the undersigned authority, John R. 
Holley, who states upon oath that he signed and delivered the fore- 
going instrument on the 22d day of May 1954. 

Given under my hand and seal this May 22, 1954. 

[SEAL] LEUTIE LYLES, 

Notary Public. 


My commission expires December 15, 1954. 


CAO» A CWw- SS OE OE OOS tem Oe 





WILLIAM E. STONE 


THE MANSION, 
Oxford, Miss., May 4, 1954. 
To Whom It May Concern: 

This is to certify that I have known William E. Stone since the 
middle of June 1945. 

Mr. Stone was in my restaurant several times dailv for several 
years. He lived a short distance from my place of business and was 
necessary for him to pass by our place to get to the post office and 
business district of Oxford. This afforded me an excellent opportunity 
to become well acquainted with the man and to observe his obvious 
handicap and suffering. He held his head to one side and slig 
forward which led me to believe that there was something wrong 
his neck. I mentioned this to a mutual friend and was surprised 
learn that this condition did not exist prior to Mr. Stone's service 
the Armed Forces. Mv wife, on several occasions mentioned 
peeuliar way he held his head, and the fact that he seemed to be 
pain. 

I have seen Mr. Stone several times a year since he moved from 


Oxford. I recall an iacident that happened several years ago while 


| was atte nding u convention of the Mississippi Restat irant \&вос! If- 

" в" . 1 ' 
tion, in Jackson, Miss. Mr. Stone was working in a bank in Jackson 
and came to the hotel to visit me. During r this visit he seemed quite 
ill and I am sure that he was suffering with a pain in the neck and 
head. After he rested in my room we had lunch together and he was 
suffering all the time I was with him. 


Mr. Stone is not the type to complain. He usually tried to “laugh 
off” his condition. I am convinced that he is not able to properly 
perform his duties in any capacity since his suffering makes it impossi- 
ble to apply himself to the maximum of his ability. 

The above statements are true and correct to the best of my 
knowledge and belief. 


JAMES AvuBREY SEAY. 
STATE OF MISSISSIPPI, 
County of Lafaye tte: 

Personally appeared before me, the undersigned authority, James 
Aubrey Seay, who acknowledges that he signed and delivered the 
instrument on the reverse side hereof. 

Given under my hand and seal this May 22, 1954. 

[SEAL] LAUTIE LYLES, 

Notary Public. 

My commission expires December 15, 1954. 


Oxrorp, Miss., April 19, 1954 
To Whom It May Concern: 

It has been my privilege to know William E. Stone, Meridian, 
Miss., formerly of Oxford, Miss., since December 1936, when he 
and his mother, Mrs. Myrtle L. Stone, and his sisters came to make 
Oxford their home. 

He was a strong and healthy boy. I recall his bright, cheery manner 
and I do not remember that there were any illnesses except a cold 
here and there and, apparently, he was determined to “laugh that 
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off.” I do not know of any injury sustained prior to his entering 
the Army. 

I saw much of him following his return from prison camp after 
World War II. His account, to me, of his capture and imprisonment 
was brief and without complaint. He was tense and not wholly free 
in his physical movements. I attributed the tense state to the matter 
of readjustment. There was a definite stiffness in his shoulders and 
back. This was particularly noted when he would get in and out 
of his car or mine. He was slow in turning his head and in stooping 
and bending. 

There was the knowledge, of course, that he had suffered a severe 
jolt when he landed from his parachute jump before capture. He 
dwelled little on that or on any other discomforts in his brief com- 
ments to me. I did learn of this from friends of his own age and 
from members of his family. It was simply not in his nature to com- 
plain or to feel sorry for himself. As the years have gone by, I have 
continued to observe the guarded movements and the body stiffness 
as well as the very deliberate care taken when getting in and out of 
cars. 

I make these statements with the desire to aid William E. Stone and 
the Veterans' Administration in the disposition of his claim for com- 
pensation for injuries received while in military service. 


W. M. REED. 


STATE OF MISSISSIPPI, 
County of Lafayette: 


Personally appeared before me, J. B. Howell, chancery clerk, in and 
for the county and State aforesaid, the within named W. M. Reed 
who acknowledged that he signed and delivered the foregoing instru- 
ment on the day and year within mentioned. 

Given under my hand and official seal this 19th day of April A. D. 
1954. 


B. Howe tt, 
Chancery Clerk. 
My commission expires January 2, 1956. 


DEPARTMENT OF THE ÅIR FORCE, 
Washington, January 11, 1954. 
196 146. Мплллм Е. STONE, 
Meridian, Miss. 

Dear LisuTENANT Stone: Reference is made to your request for 
correction of your military record, under the provision of section 207 
of the Legislative Reorganization Act of 1946, as amended by Public 
Law 220, 82d Congress. 

The administrative regulations and procedures established by the 
Secretary of the Air Force for the guidance of this Board provide that 
an application may be denied where a sufficient basis for review has 
not been established. 

I regret to advise you that a careful consideration of your military 
record, together with such facts as have been presented by you, fail 
to establish a sufficient basis for a hearing of your case by this Board. 
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Therefore, in the absence of additional material evidence, no further 
action on your application is contemplated. 

A copy of this letter has been sent to your counsel, the Veterans of 
Foreign Wars. 

By direction of the chairman. 

FRANK D. HARDIN, 
Executive Secretary, 
Air Force Board for the Correction of Military Records. 
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WILLIAM E. STONE 


VETERANS’ ADMINISTRATION CENTER, 
Jackson, Miss., February 6, 1953. 
) 7737807 
Mr. Wiiuiam E. Sronp, 
Meridian, Miss. 

Dear Mr. Srone: Your disability compensation claim has been 
reconsidered on the basis of a report of your recent Veterans’ Adminis- 
tration examination. 

It has been determined that vour service-connected back condition 
is now 40 percent disabling. No nervous condition was found on 
this examination. Your compensation payments have been increased 
to $63 per month effective December 23, 1952, subject to prior pay- 
ments made to you. 

Notice of your right to appeal from this decision is enclosed here- 
with. 

The Veterans of Foreign Wars, holding power of attorney in your 
case, is being furnished a copy of this communication. 

Future correspondence relative to your claim should include your 
full name, complete address, and the C number shown above. 

Very truly yours, 


H. BucHANAN, Adjudication offic: r. 


First NATIONAL BANK, 
Meridian, Miss., December 19, 1952. 
To Whom It May Concern: 

This is to certify that I have known Mr. William E. Stone for 
approximately 7 years, during which time I have been associated with 
him in business transactions at various times and recall that on several 
occasions Mr. Stone was suffering with severe pains in neck and 
shoulder. Mr. Stone stated to me that this condition has existed 
since having had to bail out of an airplane over Germany in World 
War е At the present time Mr. Stone is traveling for the firm of 
М. Saunders & Co., municipal bond dealers, with home office in 
Me ese Tenn. 1l happen to know that Mr. Stone has not been able 
to perform his duties with this company in the efficient manner which 
they require due to these attacks which he has from time to time which 
causes him to either go to the hospital or remain at home in the bed. 
As you well know, in this type of business it takes a man with pleasing 
personality and in an aggréssive frame of mind and in excellent 
physical condition in order to carry on the duties of his occupation. 
However, with this physical handicap it is apparent that he is working 
under à very definite handicap and is believed that his earning capacity 
has been materially lessened. I might state that Mr. Stone lives 
within one block of my house and not only am I aware of his condition 
but the entire neighborhood knows of his suffering at various times. 

The above statements are true and correct to the best of my knowl- 
edge and belief. 

Yours very truly, 
W. B. Brannan, Vice President. 
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DECEMBER 19, 1952. 
To Whom It May Concern: 

Mr. William E. Stone, of Meridian, Miss., C 7737807, was seen by 
me.this date complaining of pain in the neck and left shoulder which 
radiates down the arm. He states that in the past this pain has been 
intermittent in nature but that in the past few months this pain has 
been almost continuous. 

Physical examination revealed moderate stiffening of the neck due 
to muscle spasm and the neck is held slightly forward. Neuro- 
muscular examination of the left arm was essentially negative. X-ray 
of the cervical spine showed the following: 

Cervical spine.—The AP view shows no disturbance of aline- 
ment but it appears that effusion has occurred between the 
lateral transverse processes of the fourth and fifth cervical 
vertebrae on the right side. In the lateral views there appears 
to be an old fracture luxation of the fourth on the fifth cervical 
vertebra. The body of the fourth has moved forward for a 
distance of about one-eighth to three-sixteenths of an inch and 
some calcification appears to be occurring with a bridge from 
the anteroinferior surface of the fourth to the anterosuperior 
surface of the body of the fifth vertebra. Oblique views show 
that on the right side there is a large formation of new bone 
evidently resultant to the fusion of the transverse processes of 
the fourth and fifth cervical vertebrae. There is slight narrowing 
of the fifth cervical interspace. 

Conclusion. —Old fracture dislocation, cervical vertebra 4 on & 
with partial fusion and some disturbance of alinement. 

In comparing these views of the cervical spine with those made on 
July 11, 1952, there appears to be slightly more anterior dislocation 
of the fourth cervical vertebra than previously. This appears to be 
the only marked difference between the present films and those of 
July. 

Most sincerely yours, 


H. Lowry Rvsug, Jr., M. D 


HE WinLiAM E. SroNE, JR., C 7737807 


This is to certify that I have known William E. Stone, Jr., for 3 years 
and that I lived next door to him for 2% years. During that time I 
have seen him in such severe pain, localized in his neck and shoulders, 
that it was necessary for me to lift him from a chair in the living room 
to his bed. These attacks of severe pain in these regions occurred 
approximately once every 2 or 3 months which necessitated Mr. Stone’s 
remaining in bed for a period of several days. The actions of Mr. 
Stone were such that pain was manifest, and I have witnessed his being 
immobile for a period of 4 days. During the time of these attac ks 
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nothing appeared to relieve him, and it was obvious that he was under 
excruciating pain. 
Mank M. PonTER, 
Meridian, Miss. 
Subscribed and sworn to before me this 13th day of December 
1952. 
LELAND ÛL. RAINER, 
Notary Public. 
Mv commission expires January 21, 1955. 


M. A. SauNDEnS & Co., 
Memphis, Tenn., December 12, 1952. 
To Whom It May Concern: 

William E. Stone, Meridian, Miss., has been employed by this firm 
since January 1951. During this time said William E. Stone has 
called this office many times stating that due to a stiff and painful 
shoulder that he would be unable to work. These periods of inactivity 
would last as long as 3 days. Since July of this year, he has com- 
plained of his arm hurting bad and more intensely after a long auto- 
mobile trip. 

William E. Stone’s position with this firm is that of traveling repre- 
sentative and his success in this business depends on seeing as many 
customers as time will allow and being in the proper frame of mind and 
feeling in good physical condition when talking to a customer. 

It is apparent that in his present physical condition that he is 
working under a definite handicap, and his chances of earning a living 
from this business are materially lessened. 

It has also been very apparent to me that he walks in a stiff and 
strained manner, tending to favor his left side when he stands or turns. 

The above statements are true and correct to the best of my knowl- 
edge and belief. 

Yours very truly, 
М. А. Saunpers, President. 


To Whom It May Concern: 


In support of the attached letter from the Veterans’ Administra- 
tion, Jackson, Miss., office, I offer the following statement: 

On November 17, 1944, as a first lieutenant in the United States 
Army Air Force, I was on a combat mission to Vienna, Austria. At 
that time I was squadron bombardier for the 727th Squadron of the 
451st Bomb Group. We made the bomb run over the target, and on 
the return flight to our base we developed engine trouble and had to 
bail out. I made a jump with parachute from the nose of the plane 
and at that time was caught by my chute strap and was held beneath 
the plane in the slipstream. I was pulled back in the plane by Lt. 
Charles F. Chapman, navigator on this mission. I then jumped out 
again and after a fall of approximately 500 or 1,000 feet my chute 
opened with a terrific jolt. On hitting the ground there was a slight 
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breeze blowing and iustead of hitting the ground squarely on my 
feet, I came down at a slight angle. 'l'his threw me on my left side, 
and I was stunned for a few minutes; I remember not how long before 
I was able to get to my feet. By that time I was surrounded by 
troops of the German Luftwaffe and Hungarian soldiers. I stood 
on my feet and raised my right hand above my head but could not 
raise my left hand any higher than my shoulder. I called this to 
the attention of the German guards who motioned that it would be 
all right not to do the complete hands up. We were then joined by 
other troops that had captured several of my other comrades. We 
were then told to climb into the rear of a German army truck. Again 
I noticed the uselessness of my left arm and was helped into the truck 
by a German soldier. The details of my pain and sufferings are not 
very clear because we were all suffering from the effects and shock of 
being captured. I do remember that it was some 3 months while 
in the prison camp that I did not have complete use of my left arm 
and did not rest very well at nights due to stiffness and pain. Upon 
release by American troops from the German prison in Mooseburg, 
Germany, April 29, 1945, I was sent with my fellow POW’s to France 
We were then shipped to the States and without a thorough physical 
examination were given leave to go home. It was in October of 
1945 before I was again in active military service. During that 
summer I experienced occasional stiffness in the shoulder and thought 
it was just a erick in the neck and shoulder, maybe from a sprained 
muscle in the shoulder. While awaiting separation at San Antonio, 
Tex., I had one of these periodic attacks. It seems to me that 1 
made sick call and after bei ing X-rayed in the shoulder was told that 
nothing showed up in my shoulder. Therefore, at the time of sep- 
aration, I made the statement that I had suffered no injuries as I was 
told I had no injuries. After separation from the service I have 
experienced these attacks of stiff shoulder and excruciating pain. 
These attacks did pass by in a period of 2 to 3 days after steady appli- 
cations of hot-water bottles and massage with rubbing alcohol. It 
was not until July 12, 1952, after a year of these did the pains become 
more frequent and that I went to a civilian doctor, Dr. Leslie Rush, 
Meridian, Miss. I told him how I felt and told him the circumstances 
that I thought brought about the situation. Dr. Rush made X-rays 
of my neck, and his statement was forwarded with my application for 
treatment in the veterans’ hospital. 

The above foregoing facts are true and correct to the best of my 
knowledge and belief. Also attached to this statement are other 
statements from people ‘closely associated with me during my im- 
prisonment and afterward. 

Sincerely yours, 
WILLIAM E. STONE. 


NOVEMBER 12, 1952 
This is to certify that the above is a true and correct copy of the 
original document on file with the Veterans’ Administration. 
Joun L. PENNY, 
Adjudicator, VA Center, Jackson, Miss. 
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Kronze, McLarry & Co., 
Jackson, Miss., November 5, 1952. 
To Whom It May Concern: 

I have known Mr. William E. Stone for at least 14 vears. During 
recent years, I have been with Mr. Stone on many occasions on 
business matters inasmuch as we are competitors in the securities 
business and travel the same territory. I recall that Mr. Stone on 
& number of occasions has suffered severe pain in his shoulder and arm 
about which he complained. He has told me that his condition was 
caused from an injury he sustained from a parachute jump he made 
during World War II. 

Since it is apparent to me that Mr. Stone does suffer from his 
condition, it is my opinion that it is a great handicap to his abilities 
as a traveling securities salesman. His occupation requires many 
hours of driving an automobile and of being in personal conversation 
with his customers and prospective customers. It is necessary that 
on each occasion his disposition and personality be pleasing with 
vicinia ver he speaks in his selling activities. 

The foregoing statements are true to the best of my knowledge and 
belief 

Jack M. McLarry 


VETERANS’ ADMINISTRATION, 
Jackson. Miss., October 1 
r. WILLIAM E. STONE, 
Meridian, Miss. 

DEAR SIR: An award has been made to you as shown above 
These monthly payments will continue subject to the conditions listed 
on the reverse side of this letter. 

This award has been made to you for herniated nucleus pulposus 

If you have no further evidence to submit but have substantial 
reason to believe that the decision is not in accordance with the law 
and the facts in your case, you may appeal to the Administrator of 
Veterans’ Affairs at any time within 1 year from the date of this letter 
If you wish to appeal, vou should so inform this office, and you will 
be furnished with VA Form P-9 for that purpose. 

If you feel that you desire and need vocational rehabilitation to 
overcome the handic ‘ap of your disability, complete the enclosed VA 
Form 7-1900, Application for Vocational Rehabilitation, and return to 
this office for consideration of vour entitlement. 

You are entitled to medical or dental treatment for the conditions 
referred to above as service connected, should such treatment be 
necessary. If in need, you are also entitled to hospital treatment for 
disease or injury, regardless of service origin, or to domiciliary care. 
This letter will help to establish your entitlement to these benefits 
and should be presented at time of application. 

If you should change your present address, the Veterans’ Admin- 
istration must be notified immediately. 

The Veterans of Foreign Wars, holding power of attorney in your 
case, is being furnished a copy of this communication. 

Important: Read the back of this letter for information affecting 
your award. 

Very truly yours, 
Н. Воснлхлх, Adjudication Officer. 
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RANDOLPH, Mass., August 15, 1952. 
1o Whom It May Concern: 

With reference to claim with Veterans’ Administration of William E. 
Stone, former first lieutenant, Army Air Force: I have known William 
E. Stone since the latter part of November 1944. At the time of 
our meeting, we were being transferred via prison train of the German 
Government (under Hitler) to Stalag Luft III in Lower Silesia, 
Germany. I recall that said William E. Stone had trouble lifting his 
left arm and seemed to favor his left side when turning or moving his 
body. 

After arriving at the prison camp, said William E. Stone and myself 
were placed in the same room of the prison barracks, and for the 
period of our stay at Stalag Luft III and our subsequent move to 
Stalag VII A in Bavaria, Germany, said William E. Stone improved 
in the use of his left arm but complained of stiffness in the arm and 
shoulder after à night's sleep. 

Said William E. Stone said that he thought he had sprained his 
shoulder when he hit the ground on a parachute jump. 

| was associated with said William E. Stone from the latter part 
of November 1944 through June 1945, at which time we were returned 
from Germany to the United States. 

I make the foregoing statements without reservation in that they 
are true and correct to the best of my knowledge and belief. 


CARL M. ANDERSON, 
0822590 Second lieutenant, 
(Rank at time of imprisonment.) 


NOVEMBER 12, 1952. 
This is to certify that the above is a true and correct copy of the 
original document on file with the Veterans’ Administration. 
Јонҹ L. PENNY, 
Adjudicator, VA Center, Jackson, Miss. 


To Whom It May Concern: 


I make the following statements in support of the claim of my 
husband, William E. Stone. Said claim with the Veterans’ Ad- 
ministration. 

1. Said William E. Stone and myself were married at Meridian, 
Miss., on the 25th day of July 1946. Prior to that time I had known 
said William E. Stone since November 1945. 

2. Ever since I have known said William E. Stone he has had peri- 
odic pains in his left arm and shoulder. He said these were cricks in 
the neck and probably caused from sleeping in the draft. He did at 
times refer to these pains as “an old war wound” as he said he had 
hurt his shoulder when making a parachute jump during World 
War II. I asked him several times why he did not make a claim with 
the Veterans’ Administration and he told me he had been X-rayed 
before he left the service and had been told that nothing showed where 
his shoulder had been hurt. 

3. When having these pains and stiffness said William E. Stone 
would have to lie abed as much as 3 days without so much as hardly 
being able to get to the bathroom let alone get to the table to eat his 
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meals. He has on more than one occasion had to stay home from work 
and as he travels has called me more than once from out of town to 
tell me he was in pain and uncomfortable. 

4. On July 12, 1952, after having one of those aforesaid attacks 
and while still stiff with his arm I prevailed upon him to have a 
doctor look at him. 

I went with him to the doctor, Dr. Leslie Rush of Rush Bros. 
Clinic, Meridian, Miss. Dr. Rush after examination of my husband’s 
movements with his arm and neck said he thought the trouble was 
the neck. He made X-rays of the neck and reported that the neck 
had been broken and that it was an old fracture. 

5. I make the foregoing statements as fact to the best of my 
knowledge and belief. 

Evia Rita STONE 

(Mrs. William E. Stone). 

Subseribed and sworn to before me this 11th day of August 1952 
LELAND L. RAMER, 

Notary Public 

My commission expires January 21, 1955. 

NOVEMBER 12, 1952. 

This is to certify that the above is à true and correct copy of th. 
original document on file with the Veterans’ Administration. 

JOHN 1. PENNY, 
Adjudicator, VA Center, Jackson, Miss. 


Los ANGELES, CALIF., July 30, 1952. 

Dear Srowre: Thanks for your letter. The following is our 
evacuation story from the plane as I remember it. 

When you jumped, your harness strap got caught on a nail in the 
nosewheel exit. Naturally, this created a terrific jerk as you entered 
the slip stream, and then were held back by the nail or whatever it 
was. You were flapping around there in the breeze while we were 
doing some two hundred and fifty-or-so miles per hour ground speed, 
until I finally managed to get you unhooked. "There's no doubt in 
my mind as to the fact that this incident either directly caused or 
certainly had definite bearing on your present illness. 1 certify the 
above to be true and correct. 

CHARLES F. CHAPMAN 

All else O. K. Have seen Ray Van Ide many times lately since ! 
returned. 

Best regards, 

CHUCK. 
NOVEMBER 12, 1952. 

This is to certify that the above is a true and correct copy of the 
original document on file with the Veterans’ Administration. 

JOHN ÛL. PENNY, 
Adjudicator, VA Center, Jackson. Miss 





WILLIAM E. STONE 


STATE OF LOUISIANA, 

Parish of East Baton Rouge: 

Before me, James D. Womack, a notary public duly commissioned 
and qualified within and for the parish of East Baton Route, State of 
Louisiana, personally came and appeared Ralph Alderman, a resident 
of the parish of East Baton Rouge, said State, who being duly sworn 
did depose and say: 

That during the Second World War he was a staff sergeant in 
the 15th Air Force and on the 17th day of November 1944, was 
engaged in a mission over Vienna, Austria, and on that date 
the plane in which William Stone was a bombardier was struck 
by flak and affiant and the said Stone together with the rest of 
the crew was compelled to bail out of the disabled plane and were 
captured in Hungary 

Affiant, still under oath, further avers that the said Stone 
suffered an injury to his lef joulder which was thoroughly 
apparent and obvious to affiant for approximately 1 week there- 
after. 

Approximately 1 week after affiant and Stone were captured 
by the enemy, they were placed in separate prison camps and 


afliant has not seen the said Stone since that time. 
RALPH ALDERMAN. 
Sworn to and subscribed before me this 24th day of July, in the 
year 1952 
James D. Womack, 
Nota ry Pu blic. 
NOVEMBER 12, 1952. 
This is to certify that the above is a true and correct copy of the 
original document on file with the Veterans’ Administration. 


Joun L. PENNY, 
Adjudicator, VA Center, Jackson, Miss. 


LEWIS FURNITURE ea) 
Pascagoula, Miss., July 2 


To Whom It May Concern: 


During the summer of 1945, my nephew, Lt. William E. Stone, in 
the Air Force, visited in my home, and on more than one occasion I 
noticed and commented to others of his highly nervous condition. 


Mrs. WALTER LEWIS. 


STATE OF MISSISSIPPI, 
County of Jackson: 


Sworn to and subscribed before me this the 22d day of July A. D. 
1952. 


Justice of the Рай 34 District. 


NOVEMBER 12, 1952. 
This is to certify that the above is a true and correct copy of the 
original document on file with the Veterans’ Administration. 


Joun L. PENNY, 
Adjudicator, VA Center, Jackson, Miss. 
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To Whom It May Concern: 


My son, William E. (Jack) Stone, returned from service in June 
1945. He was at home 1 year. During that time he frequently 
suffered with his head, neck, and shoulders, especially after a nap. 
His suffering was in the nature of a “crick” in neck. At the time he 
also suffered with his teeth and stomach. We felt at the time it 
might all be caused from malnutrition caused by 6 months in German 
prison camp. We would apply heat and in a few days his neck would 
be easier. 

(Signed) MYRTLE L. STONE, 
Mrs. Myrtle Stone. 
Date, July 2, 1952. 


Sworn to and subscribed before me this the 21st day of July 1952 
Versa H. McErrkaATH, 
Circuit Clerk, Lafayette County, Miss. 
My commission expires January 2, 1956. 


NOVEMBER 12, 1952 
This is to certify that the above is a true and correct copy of the 
original document on file with the Veterans’ Administration. 


Jonn L. PENNY, 
Adjudicator, VA Center, Jackson, Miss. 


JULY 19, 1952 
To Whom It May Concern Е 

This is to certify that the undersigned, Raymond J. Van Ide, 
AO-773015, first lieutenant USAFR, has personally known Mr 
William E. Stone, of Meridian, Miss., since approximately November 
25, 1944. At this time we were being transported from Wetzlau, 
Germany, to Stalag Luft 3, Upper Silesia, as prisoners of war of the 
German Government. 

I do further recall that Mr. Wilham E. Stone (then Ist Lt. William 
E. Stone) occasionally complained of pain in one of his shoulders. 
During the approximately 6 months in which the then First Lieutenant 
Stone and I were fellow prisoners of war, Lieutenant Stone seemed to 
favor one side of his neck, characterized by his holding his head to 
one side. At that time it seemed to be a Бие of the neck. 

Lieutenant Stone and I were closely associated during our imprison- 
ment, and the undersigned will personally vouch for his integrity. 
We were liberated at Mooseburg, Germany, by elements of the 14th 
Armored Division, Third Army. 

RAYMOND J. VAN IDE, 
40773015, First Lieutenant, USAFR. 
NOVEMBER 12, 1952. 

This is to certify that the above is a true and correct copy of the 

original document on file with the Veterans' Administration. 


Joun L. Penny, 
Adjudicator, VA Center, Jackson, Miss. 
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Rusa MEMORIAL HOSPITAL, 
Meridian, Miss., July 12, 1952 
To Whom It May Concern: 

Mr. William E. Stone, of 2326 32d Avenue, Meridian, Miss., was 
examined by me on July 11, 1952, at which time the following notes 
were made: 

Clinic notes.—For the past 2 weeks patient states that he has been 
having pain in the left shoulder, arm, and left side of neck. 

History.—Bailing out of airplane during war with parachute, and 
on landing, patient was catapulted with his feet over head. He was 
in & prison camp for 6 months. Sometime after this injury his shoulder 
was X-rayed, but his neck was not. 

Examination today.—Shows head held forward in an awkard position 
from muscle spasm. X-ray pictures made today reveal fraciure dis- 
location of C-4 on C-5. The A is narrowing of the interspace of the 
foramen between C-3 and С 

Itecommend.— Heat and edu Patient to consider neck traction 
and cervical collar if not improved. 

Most sincerely. yours, 
LesLie V. Russ, M. D. 

Subscribed and sworn to before me this 12th day of July 1952 

LEgLAND L. RarNE, 
Notary Public. 
My commission expires January 21, 1955. 


HEADQUARTERS, ARMY AIR Forces, 
Vashington, February 17, 1945. 
Mrs. MYRTLE L. STONE, 
Oxford, Miss. 

Dear Mrs. Srone: For reasons of military security it has been 
necessary to withhold the names of the air crew members who were 
serving with your son at the time he was reported missing. 

Since it is now permissible to release this information, we are enclos- 
ing a complete list of names of the crew members. 

The names and addresses of the next of kin of the men are also 
given in the belief that you may desire to correspond with them. 

Sincerely yours, 
E. A. Brapunas, 
Major, 4 lir Corps, 
Chief, Notification Branch, Personal Affairs Division, 
Assistant ¢ hief of a Ur Staff, Personnel. 


Capt. Ray Palmer: Mrs. Florence M. Palmer (wife), 7101 West 34th 
Street, Berwyn, Il. 

Capt. John B. Biggs: Mrs. Dorothy A. Biggs (wife), 6901 Kingsbury 
Street, University City, Mo. 

Ist Lt. Harry R. Colgate: Mrs. Myrtle B. Colgate (mother), 1314 
McPherson Street, Richland, Wash. 

Ist Lt. William E. Stone: Mrs. Myrtle L. Stone (mother), South 8th 
Street, Oxford, Miss. 
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lst Lt. William G. Blue: Mr. Gilbert A. Blue (father), Whipple Road, 
Tewksbury, Mass. 

2d Lt. Charles F. Chapman: Mrs. Maxine M. Chapman (wife), 3583 
Dover Street, Los Angeles, Calif. 

S. Sgt. Robert W. Duc kson: Mrs . Catherine M. Duckson (wife), 1600 
C hay vel Street, Dayton, Ohio. 

T. Sgt. Walter B. Hero: Mrs. Mabel L. Hero (mother), 1201 North 
Fourth Street, Philadelphia, Pa. 

S. Sgt. Ralph T. Alderman: Mrs. Geraldine F. Alderman (wife), 
Route 2, Brookhaven, Miss. 

S. Sgt. Robert N. Smith: Mr. Frank A. Smith (father), 73 Dyer 
Street, Presque Isle, Maine. 

T. Sgt. Edwin W. De Mott: Mr. John Rosenhagen (brother-in-law), 
134-01 229th Street, Laurelton, Long Island, N. Y. 


l5ta Arr Force, 
OFFICE OF THE COMMANDING GENERAL, 
A. P. 0. 520, December 6, 194 
Mrs. MYRTLE L. STONE, 
Oxford, Miss. 

My Drar Mrs. Srone: Important enemy targets in Vienna, 
Austria, were bombed by Liberators of this Air Force on November 
17, 1944. Your son, 1st Lt. William E. Stone 01166388, participate 
as the bombardier of his ship. As it failed to retu m to the base Di 
and his crew have been missing in action since that date. 

Reports of re turning aircrews reveal that his ship left the form: ation 
with two of the engines inoperative immediately after the bombs had 
been released over the target. A call was received stating that the 
crew would probably be forced to bail out sometime later. No para- 
chutes were seen before the bomber disappeared into the clouds. 
Should word be forthcoming in the future the War Department will 
notify you at once. 

Bill’s personal belongings have been assembled for shipment to the 
Effects Quartermaster, Army Effects Bureau, Kansas City, Mo., who 
will forward them to the designated recipient. 

Your son had been awarded the Air Medal and two Oak Leaf 
Clusters in recognition of meritorious participation in many combat 
missions in this theater. He won the respect and admiration of all 
his fellow airmen for the many splendid traits of character which he 
possessed. I share your pride in him and your hope for his safe 
return. 

Very sincerely yours, 
N. F. m 
Major General, USA, Commanding. 
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Wan DEPARTMENT, 
THE ADJUTANT GENERALS OFFICE, 
Washington, D. Ca December 2, 1944. 
Mrs. MYRTLE L. STONE, 
Oxford, Miss. 

Dear Mrs. Stone: This letter is to confirm my recent telegram in 
which vou were regretfully informed that vour son, 1st Lt. William E. 
Stone, O1166388, Air Corps, has been reported missing in action over 
Hungary since November 17, 1944. 

| know that added distress is caused by failure to receive more 
information or details. Therefore, I wish to assure you that at any 
time additional information is received it will be transmitted to you 
without delay, and, if in the meantime no additional information is 
received, I will again communicate with you at the expiration of 3 
months. Also, it is the policy the Commanding General of the 
Army Air Forces upon receipt of the missing air crew report to con- 
vey to vou any details that might be contained in that report. 

The term “missing in action” is used only to indicate 
whereabouts or status of an individual is not immediately known. 


It is not intended to convey the tmpression that the case is cl 
I wish to emphasize that every effort is exerted contimuously 

up the status of om personnel, Under war conditio: IS ] 

task as vou must readily realize 

persons reported missing 

prisoners of war, but 

with which we are at war, 

such reports. 

The personal effects ef an individual missing overseas 
his unit for a period of time and are th е the Effe 
master, Kansas Citv, Mo., for dis 
soldier. 

Permit me to extend 
period of uncertainty. 
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ч» селйу фе! the Ake-ninniim was conducted by the physical rmination boord appoistedòy 20 #252 Hy 4th C EL 
(Neder Na "ө, 
J"owgmbes 10, 1940 ums Band 1140h FA 
ел t T (Dagon od ени) 
pen induction. and that to the best af our кртаи and bef the above-named ista gambe: of the waste 


tle mentally and physically qualited for the active maltary service of the United Rates. 
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tomm 


Nov. 26, 1940 
e) 


» r , / / "o 
/ FIT / 
Span nthe Bip tw Es tar 4 к. L / erg 
Xs 


Harold I. Humphrey Capt. suus, James H. armstrong Capt. 


(Meme end grese typed) Nero om a 


Medical Corps 


1 ecknow lecige receipt af copy of thu report thy date sr o der a board 


Nov. 26, 1940 lpha G LS 
John G. Lilly 1st Lt. 


(Nec amd sade typed) 


FINGERPRINTS—RIGHT HAND (Required on original only) 


INSTRUCTIONS 


An original ami tuee «upire al this form will be prepared for cach man inducted with the National Guard of the United States, whether found qualihed м і 
ороосу омеае Unated States. All copies other than the orginal wil be clearly marked “Copy” m large red overpnnt letters duagonaliy 
across ie face uf Lie torn. Lor enapnal and one unsigned copy will be forwarded to The Adjutant Gañeral, Washington, D. C mdpalene vin v ven to the 
enhais can, and onc supe apy mat 00 the State adjutant general ee 9 6. chm rm 


DEPARTMENT OF THE AIR Force, 
Washington, January 28, 1956. 
Hon. НАквь®ү М. КїбовЕ, 
Chairman, Committee on the Judiciary, 
United States Senate. 


DEAR MR. CHAIRMAN: Reference is made to your request, addressed 
to the Secretary of the Army, for a report on S. 2582, 84th Congress, a 
bill to confer jurisdiction upon the Court of Claims to hear, determine, 
and render judgment upon the claim of William E. Stone for disability 
retirement as a Reserve officer or Army of the United States officer 
under the provisions of the act of April 3, 1939, as amended. Your 
letter was referred to this Department by the Secretary of the Army 
because the bill involves a matter within the jurisdiction and authority 
of the Secretary of the Air Force. 
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To bhe prepared in QUADRUPLICATE 
NATIONAL GUARD OF THE UNITED STATES 


REPORT OF PHYSICAL EXAMINATION OF 
ENLISTED MAN ON INDUCTION 
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§4Tri CONGRESS SENATE [| REPORT 
2d Session No 1943 


| س سے Sa‏ ج س 


PATRICIA A. PEMBROKE 


May 1, 1956.—Filed under authority of the order of the Senate of April 30 
(legislative day, Apri. 26), 1956, and ordered to be printed 


Mr. EasrrAND, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 3472] 


The Committee on the Judiciery, to which was referred the bill 
(S. 3472) for the relief of Patricia A. Pembroke, having considered 
the same, reports favorably thereon, without amendment, and recom- 
mend that the bill do pass. 


PURPOSE 


The purpose of the proposed levislation is te amend Private Law 
870 of the 83d Congress in order to permit the claimant to recover 
medical and hospital expenses incurred prior to the enactment of 
that legislation. 

STATEMENT 


Patricia A. Pembroke was emploved as a pavroll clerk at the San 
Francisco port of embarkation in July 1944. On August 18, 1945, 
she was forced to discontinue her employment because of pulmonary 
tuberculosis. She failed to file a claim for employees’ compensation 
at that time and did not do so until April 4, 1951. When the claimant 
ultimately filed her claim it was rejected by the Bureau of Employees’ 
Compensation for the reason that it was not filed within tlhe maximum 
period allowed by the act, that is, 5 vears. 

Thereafter, legislation was introduced which ultimately became 
Private Law 870, 83d Congress, which waived the statute of limita- 
tions in order to permit Patricia A. Pembroke to file her claim for 
conpensation with the Bureau of Employees’ Compensation. As 
re»orted bv the House of Representatives this legislation carried a 
proviso which specified that no benefits should accrue prior to the 
enactment of the bill. In other legislation, notably Private Laws 
12, 931, and 492 of the 83d Congress, recovery of hospital and medical 
expenses incurred prior to the enactment of the bill was permitted. 


90007*—57 S. Rept., 84-2, vol. 7 26 
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Capt. William E. Stone served with the United States Army Air 
Forces during World War II as a combat crew member. On Novem- 
ber 17, 1944, while engaged in a bombing mission over Germany, his 
aircraft was disabled and he was forced to parachute to the ground. 
He was taken prisoner of war by the German forces and held until his 
return to Allied control on or about April 29, 1945. In his parachute 
jump, he received certain neck and shoulder injuries for which he 
now claims entitleme - to disability retirement. 

On October 5, 1945, Captain Stone was examined by three medical 
officers and no disqualifying physical defects were noted. He was 
not permanently incapacitated for active military service. On 
January 24, 1946, he was relieved from active duty not by reason of 
physical disability. Again, in October Г? Captain Stone received 
a physical examination when he took a short active-duty tour for 
Reserve training and was found physically qualified for flying. He 
also performed a short tour of active duty again in May 1952. The 
Office of the Surgeon General, USAF, on review of this case in Augu T 
1953, expressed the opinion that Captain Stone was not permanently 
incapacitated at the time of his separation from service. 

Veterans’ Administration — pet that effective July 17, 
1952. that agency determined th: apts un Stone had a physical 
defect ratable, under the laws робе es to that agency, at 20 percent 
This service compensation was granted for “herniated nucleus pulposus 
between C4 and 5, left.” As a result of a later examination the con- 
dition was found to be 40 percent disabling from December 23, 1952, 
to the present. On the basis of the foregoing evaluation, Captain 
Stone has been paid monthly compensation as follows: $31.50 from 
Julv 17 to December 22, 1952; $63 from December 23, 1952. to 
September 30, 1954; and $66 from October 1, 1954, the effective date 
of legislation granting an increase in all compensation rates, 

Captain Stone’s case has been reviewed twice by the Air Force 
Board for the Correction of Mili { ату Records, а Bos arc l est ablished by 
the Congress for such rey lews. 1 indi ies of the Board were that the 
claimant was not he hE incapacitated at the time of his 

| 


separation from the service and therefore not entitled to disability 


retirement. 
The Dep: rtment of the Air Force recommends against enactment 
. 2582. This Department, although very familiar with the case, 
unaware of any facts which would warrant further review of the 
This Department ypposes conferring jurisdiction upon the 
of Claims because such action would afford to ( aptain Stone 
a preferred position over others similarly cireun stanced. Such 
precedent would detract from the effectiveness of the Air Force Boar 
for the Correction of Military Rond) a board ‘eatin blished by the 
Congress expressly to review cases of a nature similar to the present 
one. 
The 1 Bureau of the Budget has advised that there is no objection 
to the submission of this report. 
Sincerely yours, 
Davıp 5. SMITH, 
Assistant Secretary of the Air Force. 
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84:H CONGRESS | SENATE Report 
2d Session | Ко. 1944 


KINGAN, INC., AND RICHMOND UNION STOCK YARDS СО. 


May 1, 1956.—Filed under authority of the order of the Senate of Aprit 30 
(legislative day, Apri 26), 1956, and ordered to be printed 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany Н. В. 39641 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 3964) for the relief of Kingan, Inc., having considered the 
same, reports favorably thereon, with amendments, and recommends 
that the bill, as amended, do pass. 


AMENDMENTS 


1. On page 1, line 7, strike *an amount" and insert in lieu thereof 
the followino: 
and to Richmond Union Stock Yards Company, Richmond, 
Virginia, the sum of $1,255.50, amounts 
2. On page 1. line 9, immediately following the comma after the 
word “Incorporated”, insert the following: “and Richmond Union 
Stock Yards Company". 
3. Page 1, line 11. strike the words *'at its plant", 
4. Page 2, lines 8 and 9, strike the words “in excess of 10 per 
centum thereof". 
5. Amend the title to read: 
A bill for the relief of Kingan, Incorporated, and Richmond 
Union Stock Yards Company. 


PURPOSE OF AMENDMENTS 


The purpose of the first three amendments is to provide for the 
payment of the claim of the Richmond Union Stock Yards Co. which 
involves the same situation giving rise to the claim of Kingan, Inc. 

'The purpose of the fourth amendment is to eliminate the payment 
of attorneys’ fees from the award provided in this legislation. 

'l'he purrose of the fifth amendment is to include the Richmond 
Union Stock Yards Co. in this claim. 
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The instant legislation would correct this deficiency in Private Law 
870. 

The committee feels that this legislation should be approved inas- 
much as most of the expenses incurred by this claimant antedated 
the approval of Private Law 870. The committee wishes to point 
out that the amendment of Private Law 870 does not involve an: 
further extension of the time for filing the claim, and the information 
before the committee is to the effect that such a claim has been timely 
filed with the Bureau of Employees’ Compensation under Private 
Law 870. 

In his letter which is appended hereto, the Acting Secretary of 
] avor states that he did not object to the enactment of S. 3472. 


DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, April 10, 1956. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D. C. 

Dean SENATOR EasTLAND: This is in further reply to your request 
for my comments on S. 3472, a bill for the relief of Patricia A. Pem 
broke. 

This proposal would amend an act passed in 1954 waiving the tim 
limitations of the Federal Employees’ Compensation Act in favor o! 
Patricia A. Pembroke to permit payment of hospital and medica! 
expenses incurred before passage of the 1954 act. 

Since the payment of hospital and medical expenses is ordinarily 
made in connection with claims for injuries found to be compensable 
under the Compensation Act, I would not object to the enactment of 
S. 3472 authorizing such payment in connection with the claim of 
Miss Pembroke. 

The Bureau of the Budget advises that it has no objection to th 
submission of this report. 

Sincerely yours, 
ARTHUR Larson, 
Acting Secretary of Labor. 
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Attached to this report is the report of the Department of Agri- 
culture, referred to earlier, and the sworn statements of the vice 
resident of the Kingan corporation and the Commissioner of tie 
epartment of Agriculture and Immigration of the Commonw ealth 

of Virginia. 





DEPARTMENT OF AGRICULTURE, 
Washington, D. C., April 11, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

DEAR CONGRESSMAN CELLER: This is in reply to your request of 
February 23, 1955, for a report on H. R. 3964, a bill for the relief of 
Kingan, Inc. 

The Department recommends enactment of H. R. 3964, as prompt 
disposal ol the animals and carcasses was necessary to prevent further 
dissemination of the disease. 

This bill authorizes and directs the Secretary of Agriculture to pay 
the sum of $13,095.82, an amount equal to that paid by the State of 
Virginia to Kingan, Inc., of Richmond, Va., for swine destroyed at its 
plant during January 1953, as a result of having been infected with or 
exposed to the contagious disease, vesicular exanthema. Such swine 
were destroyed by order of the Department of Agriculture of the 
State of Virginia, cooperating with the United States Department of 
Agriculture under an agreement whereby such losses were to be indem- 
nified on the basis of 50 percent by the State and 50 percent by the 
Federal Government. 

Because of the spread of vesicular exanthema, a communicable 
disease of swine, an emergency was declared by the Secretary of Agri- 
culture, August 1, 1952. As a result of the declaration, Federal funds 
were made available to indemnify owners for swine that were destroy ed 
because they were infected with or exposed to the disense. 

During January 1953, swine and swine carcasses belonging to 
Kingan, Ine., were ordered slaughtered and/or specially processed by 
the State officials of Virginia. However, through a misunderstanding 
between Department representatives and those of the State of Vir- 
ginia, a Federal appraisal was not made of these swine and swine 
carcasses, At the time of disposal, the State did appraise the swine 
and swine carcasses but did not have the funds for the purposes of 
indemnity payments. Federal indemnity payments are contingent 
upon States paying an equal share. ‘Those payments have since been 
made by the State. Because of the lack of a Federal appraisal at 
the time the disposal took place the Department cannot pay the claim 
although it is otherwise valid and the Department would have ap- 
praised the animals and paid the claim if the misunderstanding had 
not occurred. 

Kingan, Inc., cooperated fully with the State and the Department’s 
representatives in Virginia. From the information supplied by the 
State of Virginia as the basis for arriving at the appraised value, the 
Department believes $13,095.82 to be a fair evaluation. Payment of 
this amount from current Federal funds would not impair the program 
for this fiscal year. 
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PURPOSE 


The purpose of the proposed legislation, as amended, is to pay the 
s:m of $13,095.82 to Kingan, Inc. of Richmond, Va., and the sum 
o $1,255.50 to Richmond Union Stock Yards Co., of Richmond, Va., 
in full settlement of all claims against the United States arising out of 
th» destruction of swine in Richmond, Va., in January 1953 because 
o` the infection and exposure of the swine to the contagious disease, 
vesicular exanthema, 

STATEMENT 


D iring the summer of 1952, a communicable disease of swine, 
vesicular exanthema, assumed epidemic proportions. A state of 
emergency was declared by the Secretary of Agriculture, and most of 
the States proceeded in cooperation with the USDA, in an attempt to 
clean ир the disease. A program was worked out between State and 
Federal Governments whereby owners of swine were to be reimbursed 
for losses incurred in the destruction of the swine on the basis of 
50 percent by the State and 50 percent by the Federal Government. 
In January 1953 swine belonging to the Kingan corporation were 
ordered slaughtered and/or spec ially processed by the officials of the 
State of Virginia. However, according to the report of the Depart- 
ment of Agriculture, a misunderstanding between Department repre- 
sentatives and representatives of the State of Virginia arose, and a 
Federal appraisal was not made of these swine and swine carcasses. 
The State did appraise the swine and carcasses, and concluded that 
the loss to this company as a result of the program was $26,191.65. 
The Commonwealth of Virginia thereafter paid the claimant the sum 
of $13,095.82 as its portion of the indemnity due and owing to the 
claimant. The Federal Government, because of the lack of a Federal 
appraisal at the time the disposal took place, could not pay the claim 
administratively, although the Department, in its report, recognizes 
that the claim is otherwise valid and the Department would have 
appraised the animals and paid the claim if the misunderstanding had 
not occurred. 

At the time of the outbreak of this disease in the Richmond Union 
Stock Yard, there were 220 other hogs in the vard belonging to the 
Richmond Union Stock Yards Co. Because of contact exposure, it 
was necessary at that time to process this lot of 220 head, along with 
the Kingan hogs. The State of Virginia has paid its share of the 
indemnity, $1,255.50, to the Ric hmond Union Stock Yards but, as in 
the case of the Kingan claim, no Federal appraisal was made and in 
order to gain the Federal share of the indemnity it is necessary that 
the claim of Richmond Union Stock Yard be added to this legislation. 

The committee believes that this legislation, as amended, should be 
favorably considered. The claimants should not be the victims of a 
misunderstanding between the Federal and State officials in return 
for their cooperation in the reduction of this highly infectious disease 
of swine. It should be noted that these claims differ from the usual 
type of claim in that, instead of authorizing payment out of genera! 
funds of the Treasury, payment is to be made by the Secretary of 
Agriculture out of current Federal funds. The report of the Depart- 
ment of Agriculture states that payment of this amount from current 
Federal funds will not impair the program for this fiscal year. 
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The Bureau of the Budget advises that there is no objection to the 
submission of this report. 
Sincerely yours, 


Trur D. Morse, Acting Secretary. 


Kinean, Inc., 
Richmond, Va., April 15, 1955, 
Hon. J. VAUGHAN GARY, 
House of Representatives, 
Washington, D. C. 

Dear Sir: This pertains to H. R. 3964, a bill for the relief of Kingan, 
Inc., as a result of the vesicular exanthema incident of January 1953. 

You very kindly introduced this bill in the House of Representatives 
on February 10, 1955. 

During the morning of January 22, 1953, Dr. J. K. Chapin, USDA 
inspector at the Richmond Union Stock Yards, Richmond, Va., found 
lame hogs in the pens. A number of these hogs were found to have 
vesicular exanthema by the Federal and Commonwealth of Virginia 
veterinarians. As a result of this outbreak of vesicular exanthema, 
the Government required that our hogs in the pens, as well as 1,395 
dressed hogs already slaughtered and in our coolers be processed to 
prevent the spread of vesicular exanthema. 

This company made every effort to comply with Government regu- 
lations and to cooperate with the Government officials. The result 
was a loss to this company in the amount of $26,191.65. 

This claim in this amount was filed by us on March 13, 1950, with 
the Commonwealth of Virginia, and on July 22, 1954, we received from 
the Commonwealth of Virginia their check for $13,095,82, or one-half 
of the amount of our claim. 

Н. R. 3964, the bill introduced by you, is to reimburse us for the 
remaining unpaid portion of our loss, $13,095.82. 

We shall very much appreciate your placing this letter, which is a 
sworn statement as it is notarized, before your associates. 

Very truly yours, 
J. A. Gunn, Vice President. 

I, J. A. Gunn, vice president of Kingan, Inc., do hereby certify that 
this letter is à sworn statement of facts. 

J. A. GUNN. 


Subscribed to and sworn before me this 15th day of April 1955, 
[SEAL] L. E. Waupnop, Notary Public. 
My commission expires September 24, 1955. 


— — 


CoMMONWEALTH OF VIRGINIA, 
DEPARTMENT OF AGRICULTURE AND IMMIGRATION, 
Richmond, January 4, 1955. 
Hon. J. VAUGHAN GARY, 
House of Representatives, Washington, D. C. 

Dear Mr. Gary: I am writing this with regard to our recent con- 
versation dealing with the matter of Kingan, Inc., Richmond, and 
its claim for indemnification of certain swine slaughtered and process: d 
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during January of 1953 because of infection with an exposure to vesic- 
ular exanthema. 

Vesicular exanthema is a highly infectious virus disease principally 
of swine. It is a close relative of foot-and-mouth disease from whic 
it is clinically indistinguishable. Its threat is threefold: (1) There is a 
rather high mortality in the very young. (2) It produces a serious loss 
of condition in older swine, which is not restored after recovery; 
thereby creating poor-quality market animals. (3) There is the 
ever-present threat that foot-and-mouth disease may be overlooked 
in an outbreak. i 

Vesicular exanthema, or VE, as it is usually termed, is principally 
a disease of garbage-fed swine. It has existed in California for several 
vears, mostly in the garbage-feeding ranches of that State. 

During the summer of 1952 the infection was released from Cali- 
fornia through raw garbage originating in an eastbound train. In 
less than 12 months it had spread to 42 States and became a national 
problem. 

A state of emergency was declared by the Secretary of Agriculture, 
and most of the States proceeded in cooperation with the USDA to 
to attempt to clean it up. 

In the beginning no facilities were available to salvage any of the 
swine. They were simply shot and buried. The State and Federal 
Governments provided funds to reimburse owners for the losses in- 
curred on a 50-50 basis. With experience and increased knowledge 
of the disease it was found safe to process the carcasses under Govern- 
ment inspection and control. Meatpackers were reluctant to do this, 
but did cooperate with State and Federal agencies in this way to 
lessen the cost in public funds. 

This method of handling realizes for the owner approximately 50 per- 
cent of the value of the swine through processing and leaves only 50 
percent to be realized through Federal-State indemnity payments. 

VE may be introduced into a State or into a herd of swine in two 
ways: (1) Through the introduction of exposed or diseased swine; (2) 
through the use of infected raw garbage for feeding. 

Most of the States have enacted regulations requiring rigid inspec- 
tion of swine before entering, and most of the States have now enacted 
legislation prohibiting the feeding of raw garbage. The adequate 
cooking of garbage before feeding will destroy this contagion, and is 
the greatest single factor in the eradication of this disease. 

Virginia has prohibited the feeding of raw garbage to swine by law. 
We have established a system of licensing feeders and collecting a 
substantial fee from each feeder, which finances semimonthly inspec- 
tion of all feeding establishments. In the 18 months prior to this law 
Virginia had experienced some twenty-odd outbreaks; since the law 
became effective Virginia has had only two. 

To get down to the case of Kingan, during the night of January 20, 
1953, Kingan, Inc. received approximately 139 hogs from Smithfield, 
N. C. About 10 a. m. on January 22, Dr. J. K. Chapin, USDA 
inspector at the Richmond Union Stock Yards, reported by telephone 
to Dr. H. S. Miller, USDA veterinarian in charge, Richmond, that 
there were lame hogs in the Kingan pens. Dr. Miller immediately 
went to the stockyards in company with Dr. G. B. Estes, a veterinarian 
on the State staff, and found that a vesicular condition existed. Dr. 
Estes reported this to Dr. W. L. Bendix, Virginia State veterinarian, 
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by telephone, and Dr. Bendix ordered a quarantine of the stockyards 
and of the Kingan plant. Dr. Miller reported the condition to 
Washington by phone, and was instructed to call Dr. E. R. Coon, 
USDA veteranarian, Charleston, W. Va., who was official diagnostician 
for this general area. Dr. Coon arrived in the Richmond yard from 
Charleston about 10 a. m. on January 23, and with Dr.Miller pro- 
ceeded to collect material from the diseased hogs for animal-inocula- 
tion tests. 

Before the condition was noticed by Dr. Chapin a part of or all of 
the 139 hogs above-mentioned had been mixed in the pens with 220 
hogs belonging to various local butchers, and a part of the same 139 
had already been killed and the carcasses mixed with 1,395 carcasses 
in the Kingan plant and cooler. At the time the infection was noticed 
there was no way of distinguishing which were exposed and which were 
not, and, therefore, it was necessary that the State order all of the 
hogs and all of the carcasses processed, upon completion of the 
diagnosis by Dr. Coon. This was done, and on January 27 and 28 the 
stockyards and the Kingan plant were cleaned and disinfected and 
reopened for business upon release of the quarantine on January 29. 

When cooperative agreements exist between State and Federal 
Governments regarding any infectious disease control program, which 
involve the payment of indemnities for losses, it is necessary that the 
animals involved be appraised. This is a routine procedure, usually 
handled by the individuals directly concerned. Any salvage derived 
from the carcasses of diseased animals is paid to the owner and 
deducted from the amount of appraisal, and the difference, which 
represents the loss, is then used for a basis for estimating the amount 
due as indemnity. In the case of VE the agreement between Virginia 
and the USDA involves the payment of 100 percent of this difference 
on a 50-50 basis. 

In the matter of Kingan, Inc. this was a very large transaction and 
processing more than 1,500 carcasses involved cooking, boning, and 
canning and distribution over a relatively wide area. In order to 
avoid any possibility of error in estimating or arriving at exact figures, 
I informed Dr. Bendix on January 23 that I would arrange with the 
auditor of public accounts of Virginia to have him assign a representa- 
tive of his office to us for the purpose of making a complete appraisal 
audit of the entire proceeding, and that the State would use this as a 
basis for preparing the claim for payment. On that date Dr. Bendix 
informed Dr. Miller of this decision and Dr. Miller offered no objection. 
On January 28 Mr. Chris Johnson, representing the office of public 
accounts of Virginia, met with representatives of Kingan, Inc., and 
started the audit of the entire proceedings. When completed a copy 
of this audit was furnished Dr. Miller for his use in preparing the 
Federal portion of the claim. 

The State’s portion of this and other claims was presented to the 
Virginia General Assembly for consideration at the time of their 1954 
session. Authorization was made by the general assembly for pay- 
ment and funds provided. These funds became available July 1, 1954, 
and the State proceeded to settle the claims in the order in which they 
had been presented, including that of Kingan, Inc., in the sum of 
some $13,000. Federal regulations provide that in agreements of 
this kind the Federal portion of claims is not paid until State payment 
is made; therefore, the Federal portion of all claims has been held 
until the State advised Dr. Miller that the State had made payment. 
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It was, therefore, not until September 1954 that the State was advised 
that the Federal portion of the Kingan claim would not be paid. The 
reasons given for this were that there had been no specific Federal 
appraisal of the animals and material condemned and that the ap- 
praisal and audit made by the Office of the Public Accounts of Virginia 
were unacceptable. 

During October and November of 1954 this matter was discussed 
personally with representatives of the USDA in Washington and with 
representatives of the Office of the Department’s Solicitor, се we 
were advised that because of the time element involved, which is 
more than 18 months since the fact, the only way to handle the 
matter now is through a specific Federal appropriation. 

| hope that this is sufficient background, but if you need more 
information or if vou need any help in any way, we will be delighted 
to furnish it. 

Thanking you for your help in this matter, and with kindest per- 
sonal regards, I am 

Sincerely, 
Parke C, Brinkiey, Commissioner. 


STATE OF VIRGINIA, 
City of Richmond: 

I, W. F. Bursey, a notary public for the city of Richmond, in the 
State of Virginia, do here ‘by certify that this day personally appeared 
before me, Parke ( . Brinkley . who bei ing duly sworn on oath, stated 
that the facts and statements hereinabove made are true and correct 
according to his belief and knowledge. 

The foregoing statements signed in my presence this 15th day of 
April 1955, in my city and State aforesaid. 

Given under my hand this 15th day of April 1955 

[SEAL] ҮҮ. Е. Вувѕеү, Notary Public. 

My commission expires October 20, 1957, 


——— 


UNITED STATES SENATE, 
June 28, 1955. 
Ho». HARLEY KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DeaR HaRrrEey: There is now pending before your committee 
H. R. 3964, a bill passed by the House for the relief of Kingan, Inc., 
of Richmond, Va. The pup of this bill is to compensate the 


company for loss incurred as the result of slaughter of hogs made 
necessary by the outbreak of vesicular exanthema at the Richmond 
Union Stock Yards. 

As is explained by the enclosed letter from the Virginia commissioner 
of agriculture, the bill as passed by the House failed to take into ac- 
count the loss suffered by various local people whose hogs were in the 
same group as those of the Kingan Co. and it is felt that in justice to 
these people the bill should be "amended to cover their claim. It is 
Commissioner Brinkley's understanding that the Federal Department 
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of Agriculture, which approved the bill passed by the House, also will 
approve such an amendment. 
I hope, therefore, that your committee will give favorable considera- 
tion to it. 
With kindest personal regards, I am 
Sincerely yours, 
A. Wituts ROBERTSON. 


CoMMONWEALTH OF VIRGINIA, 
DEPARTMENT OF AGRICULTURE AND IMMIGRATION, 
Richmond, June 22, 1955. 
Hon. A. WILLIS ROBERTSON, 
United States Senate, 
Washington, D. C. 

DEAR SENATOR: On advice of Vaughan Gary’s office I am again 
writing you with regard to the bill introduced by Mr. Gary, H. R. 3964 
(a bill ‘for the relief of Kingan, Inc.). 

At the time of this outbreak of vesicular exanthema in the Richmond 
Union Stock Yards, which started in the Kingan hogs, there were 220 
other hogs in the yard belonging to various local people, which had 
been purchased from the Ric hmond Union Stock Yards Co. Because 
of contact exposure it was necessary at that time to process this lot 
of 220 head along with the Kingan hogs. By agreement with the 
Richmond Union Stock Yards Co. all of these animals were handled 
as a single unit in computing the salvage received, and Kingan, Inc., 
paid the Richmond Union Stock Yards Co. on a pro rata basis 

The claim for indemnity was originally prepared again by agree- 
ment with the owners as a single claim, but the State’s auditors divided 
the claims when State indemnity was paid, and Kingan’s auditors 
deleted the amount claimed from the Federal Government for the 
220 hogs for the Richmond Union Stock Yards Co. 

This puts us in a position that the Vaughan Gary bill for the relief 
of Kingan, Inc. is $1,255.50 short of the actual sum needed. This 
$1,255.50 represents the claim of the Richmond Union Stock Yards 
Co. or 220 head of swine. Virginia has paid its share of the indemnity, 
$1,255.50, to the Richmond Stock Yard, but in order to get the Federal 
share of the indemnity for this organization it is necessary that this 
amount be added to Mr. Gary’s bill. In consultation with Mr. 
Gary's office they recommended that I ask you to attempt to have 
the bill amended in the Senate Committee on the Judiciary to add 
this $1,255.50 for the Richmond Union Stock Yards Co. 

The United States Department of Agriculture, fully aware of the 
happenings, has endorsed the original bill for Kingan, Inc., and I am 
informed that they will do the same for this amendment. 

You will find the complete details in a letter I wrote to J. Vaughan 
Gary, dated January 4, 1955, copy of which I sent you under date of 
May 18, 1955, with my letter requesting your support for this bill 
in the Senate. 

Sincerely, 
PARKE C. BRINKLEY, 
Commissioner. 
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84TH CoNGREssS ] SENATE | REPORT 
2d Session No. 1945 





PROVIDING FOR THE RELIEF OF CERTAIN ARMY AND 
AIR FORCE NURSES 


May 1, 1956.—Filed under authority of the order of the Senate of APRIL 30 
(legislative day, APRIL 26) 1956, and ordered to be printed 


Mr. EasrrAND, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H, R. 4051] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4051) to provide for the relief of certain Army and Air Force 
nurses, and for other purposes, having considered the same, reports 
favorably thereon without amendment and recommends that the bill 
do pass. 

PURPOSE 


The purpose of the proposed legislation is to provide that all pay- 
ments of longevity pay heretofore made to Army and ae Force 
nurses for service after April 15, 1947, and before October 1, 1949, 
are validated to the extent that those payments were КА upon 
service performed by the persons concerned as nurses or as commis- 
sioned officers of the Army Nurse Corps, Navy Nurse Corps, or 
Public Health Service. The bill provides further that any Army or 
Air Force nurse who has made a repayment to the United States of 
the amount so paid to her as longevity pay is entitled to be paid the 
amount involved, if otherwise proper. 

Section 2 of the bill provides that the Comptroller General of the 
United States or his designee, shall relieve disbursing officers, including 
special disbursing agents, of the Army and the Air Force from account- 
ability or responsibility for any payments described in section 1 of the 
act, and shall allow credits in the settlement of the accounts of those 
officers or agents which appear to be free from fraud and collusion. 
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RELIEF OF CERTAIN ARMY AND AIR FORCE NURSES 


STATEMENT 


This bill is part of the Department of Defense legislative program 
for 1955. 

Section 208b of the Army-Navy Nurses Act of 1947 has been inter- 
preted by the Comptroller General to permit Navy nurses to count 
civilian service as nurses with the United States Public Health Service 
as creditable service for the computation of longevity pay. However, 
there was no provision in the above-cited law which would permit 
Army and Air Force nurses to count such service as that noted above 
as creditable service for longevity purposes. This inequity was cor- 
rected in 1949. However, ‘the correction was not retroactive, and 
enactment of this bill would take care of the hiatus. It would also 
permit reimbursement to those nurses who were required to make 
repayment of such longevity pay received prior to the above-referred- 
to decision of the Comptroller General. 

Attached hereto for the information of the Senate is a letter ad- 
dressed to the then Speaker of the House of Representatives in con- 
nection with a similar bill of the 83d Congress. 

JuNE 24, 1954 
Hon. JosePH W. MARTIN, Jr., 
Speake r of the House of Re presentatives. 

DEAR MR. SPEAKER: There is forwarced herewith a draft of legislation, to 
validate longevity pay to nurses of the Army and Air Force computed on the 
basis of service in the Army, Navy, and Public Health. 

This proposal is a part of the De partment of Defense legislative program for 
1954, and the Bureau of the Budget has no objection to the submission of this 
proposal for the consideration of the Congress. The Department of the Army 
on behalf of the Department of Defense, recommends that it be enacted by the 
Congress. 

PURPOSE OF THE LEGISLATION 


Under the provisions of section 208b of the Army-Navy Nurses Act of 1947 
(Public Law 36, 80th Cong.) as interpreted by the Comptroller General of the 
United States (pp. 242-244, vol. 28, Decisions of the Comptroller General of the 
United States.), Navy nurses are permitted to count civilian service as nurses 
with the United States Public Health Service as creditable service for the compu- 
tation of longevity pay. However, there is no provision in the above-cited law 
which permits Army and Air Force nurses to count such service as that noted 
above as creditable service for the computation of longevity pay. This inequity 
was corrected in 1949 upon the enactment of the Career Compe nsation Act of 
1949 (Public Law 351, 81st Cong.). It is deemed a matter of equity to provide 
legislation which would validate payments of longevity pay made to Army and 
Air Force nurses on the basis of civilian service as nurses with the United States 
Public Health Service from the effective date of enactment of the Army-Navy 
Nurses Act of 1947 to the day prior to the effective date of the Career Compensa- 
tion Act of 1949. This proposal would allow credit in the accounts of disbursing 
officers for such payments and would authorize repayment of any amounts which 
have been collected by the United States in settlement of claims arising from suc} 
payments. 

COST AND BUDGET DATA 


Any additional cost resulting from the enactment of this proposal would be 
small and will be absorbed in appropriations, 
Sincerely yours, 
ROBERT T. STEVENS, 
Secretary of the Army. 


^ 
VY 
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84TH CONGRESS | SENATE | REPORT 
2d Session No. 1946 


WRIGHT H. HUNTLEY 


May 1, 1956.—Filed under authority of the order of the Senate of Aprm 30° 
(legislative day, APRIL 26) 1956, and ordered to be printed 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 8187] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 8187) for the relief of Wright H. Huntley, having considered 
the same, reports favorably thereon without amendment and recom- 
mends that the bill do pass. 

PURPOSE 

The pupuse of the proposed legislation is to pay the sum of 
$20,147.27 to Wright H. Huntley, of Bishop, ( Calif., representing the 
amount reported by the United States Court of C laims to the Con- 
gress in response to House Resolution 255, 83d Congress (Congres- 
sional No. 2-53, decided November 8, 1955), to be the amount 
agreed to by the United States and the said Wright H. Huntley of 
losses sustained as the result of mining operation restrictions by the 
Government, during the period beginning June 10, 1944, and ending 
February 21, 1946. 

STATEMENT 

This bill was introduced to conform with the opinion of the Court 

of Claims, which opinion is as follows: 


In The United States Courth of Claims. No. Congressional 2-53 (Decided 
November 8, 1955) 


WRIGHT H. HUNTLY v. THE UNITED STATES 
Mr. Willis Smith for the plaintiff. 


Mr. Walter Kiechel, Jr., with whom was Mr. Assistant Attorney General Warren 


E. Burger, for the defendant. 

LrrrLETON, Judge, delivered the opinion of the court: 

This is a Congressional reference case. [n June 1953, the House of Representa- 
tives, 83d Congress, Ist session, adopted House Resolution 255, and transmitted 
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2 WRIGHT H. HUNTLEY 


a copy thereof, together with a'copy of bill M. R.1114 and a copy of House Report 
No. 541, to this court for action pursuant to sections 1492 and 2509 of Title 28, 
United States Code.! 

H. R. 1114 provides for the granting of relief to one Wright H. Huntley, the 
plaintiff in these proceedings, for alleged loss of profits suffered by him because 
of the establishment of an aerial gunnery range by the United States in the 
vicinity of his tale mine, which he asserted interfered with and prevented his 
operation of the mine. 

The issues to be determined by this court are whether the plaintiff has a legal 
or equitable claim against the United States, and the amount of damages, if any, 
which the plaintiff is entitled to recover. 

From a careful consideration of the record in the case it is the opinion of this 
court that the plaintiff has an equitable claim against the United States and is 
entitled to compensation in the amount of $20,147.27 for loss of profits by reason 
of the causes mentioned in H. R. 1114, and it is recommended that he be paid 
that amount. 

The plaintiff, a resident of the State of California during the period of time 
pertinent to his claim, was engaged in the mining business. On July 12, 1941, 
he became lessee of the White Eagle Tale Mine, situated on the east side of the 
Inyo Range, one mile from the mouth of Willow Creek, in Inyo County, Cali- 
fornia. The lease covered the mine and mining property, together with appur- 
tenances, including all water and timber rights for mining domestic uses. The 
plaintiff, as lessee, agreed to pay the lessor 50 cents per ton for all tale taken from 
the property, and agreed to pay a minimum of $50 royalty a month. The lease 
was to continue in effect until forfeited by violation of its covenants. 

funds were advanced to the plaintiff by the Sierra Tale Company for the 
initial development of the White Lagle Tale Mine. Plaintiff put in the necessary 
trails and equipment, including an aerial tramway to ore bunkers, trestles or 
chutes, and also improved the mining camp with additional buildings and water 
lines. In 1941, plaintiff commenced open-pit surface mining operations and 
began selling tale. 

The tale produced at the White Eagle Tale Mine was hauled out of the Saline 
Valley by motor trucks, At times, the plaintiff used his own trucks, and at 
other times he used contract truckers. The south road out of the valley, com- 
pleted in April 1943, leads to the town of Keeler, a distance of approximately 
75 miles from the mine camp, and to the Keeler spur of the Southern Pacific 

tailroad. The north road out of the valley leads to the town of Zurich near 
Bigpine, California. A tale mill was located at Zurich, and also a spur of the 
Southern Pacific Railroad, Zurich being a distanee of approximately 40 miles 
from the mine camp. Both the south road and the north road were normally in 
poor condition due to little or no maintenance, and also due to washouts, slides 
and snow in the mountain passes, and to heavy trucking. 

The plaintiff knew as early as May 10, 1944, that the Air Force planned to 
establish an aerial gunnery range in the Saline Valley which might prevent him 
from using the south road for trucking talc. "The aerial gunnery range compsised 
some 558,000 acres of land in Saline Valley to which the Government acquired 
exclusive rights by a condemnation proceeding resulting in an order of immediate 
possession as to property described in an amended complaint, the order being 
dated August 2, 1944. The Saline Valley and the aerial gunnery range had never 
been fully surveyed, and consequently it was not definitely ascertained whether 
the White Eagle Tale Mine was within or outside the range area. 

On June 8, 1944, the plaintiff met with authorized Government representatives 
in San Francisco at the office of the Division Engineer, War Department, Repre- 
sentatives of the Fourth Air Force, the War Production Board, and the Recon- 
struetion Finance Corporation met with the War Department mining engineer 
and the plaintiff. The conferees discussed the strategic importance of tale from 

1 House Resolution 255 and H. R. 1114 are quoted in finding 1 of the findings of fact 

Section 1492 of Title 28 reads as follows: “The Court of Claims shall have jurisdiction to report to either 
House of Congress on any bill referred to the court by such House, except a bill for a pension, and to render 
judgment if the claim against the United States represented by the referred bill is one over which the court 
has jurisdiction under other Acts of Congress.” 

Section 2509 of Title 28 reads as follows: ‘‘Whenever any bill, except for a pension, is referred to the Court 
of Claims by either House of Congress, such court shall proceed with the same in accordance with its rules 
and report to such House, the facts in the case, including facts relating to delay or laches, facts bearing upon 
the question whether the bar of any statute of limitation should be removed, or facts claimed to excuse the 
claimant for not having resorted to any established legal remedy. 

“The court shall also report conclusions sufficient to inform Congress whether the demand is a legal or 


equitable claim or a gratuity, and the amount, if any, legally or equitably due from the United States to th 
claimant,” 
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the White Eagle Tale Mine, and the problem of continued use of the north road 
out of Saline Valley for the hauling of talc from the plaintiff's mine to mills and 
railheads out of the valley? The north road was located near the west boundary 
of the Saline Valley, but some 20 miles of this north road was within the aerial 
gunnery range area, 

The conferees concluded that plaintiff’s tale was of a critical nature, and recom- 
mended that use of any road leading northerly from the White Eagle Tale Mine 
be prohibited between the hours of 7:30 a. m. and 4:30 p. m. "The plaintiff was 
thus required to curtail his tale hauling operations to the period between 4:40 p. m. 
and 7:30 a. m. and to the north road only. 

At this conference, the Division Engineer requested the plaintiff to furnish 
data from which an appraisal of the damages due to curtailed hauling operations 
could be made, However, a definite promise that damages, compensation, or the 
like, would be paid was not made by anyone representing the Government, nor 
was any representative at the conference authorized to make such a promise or 
commitment. 

By a letter dated June 10, 1944, addressed to the U. S. Division Engineer in 
San Francisco, the plaintiff advised that by reason of the orders of the Govern- 
ment he was limiting the operation of his hauling trucks over roads within the 
aerial gunnery range to the hours of 4:30 p. m. and 7:30 a. m. each day of the 
week. Plaintiff enclosed a summary of his mining operations, and requested 
definite information on what procedure he should follow in filing a claim for 
ultimate losses and damages. 

The plaintiff continued to operate the White Eagle Tale Mine, but limited the 
hauling operations to the agreed evening and night period from 4:30 p. m. to 
7:30 a. m., from June 10, 1944, to about April 1, 1945, a period of approximately 
10 months. On or about the latter date the plaintiff was called to Muroe Air 
Base and was told by the commanding officer, who had full authority to act in 
the matter of the operation of the gunnery range, that the White Eagle Tale Mine 
was in the most dangerous part of the aerial gunnery range, and that the plaintiff 
could not be protected there, and that he would have to leave the mine and cease 
operation. Plaintiff had miscellaneous equipment taken out of the mining area 
and abandoned the mine camp by April 1, 1945. 

The plaintiff was advised by a communication, dated February 21, 1946, from 
the War Department Real Estate Division, that the Saline Valley Aerial Gunnery 

{апре would be used no longer as a gunnery range and that no further restrictions 
as to access or operation of the plaintiff’s mining interests in the valley existed. 
This was approximately 11 months after the plaintiff was ordered to cease opera- 
tions entirely. However, plaintiff did not resume mining at the White Eagle 
Tale Mine until late in 1952, at which time Inyo County began repair and mainte- 
nance of the access roads. Plaintiff requested and urged improvement of the 
access roads both before and after the Government’s February 1946 notice of 
removal of restrictions in the Saline Valley. 

The White Eagle Tale Mine was not physically damaged by the operation of 
the aerial gunnery range in Saline Valley. Likewise the mine access roads in 
Saline Valley were not physically damaged by the operation of the gunnery 
range. However, the repair and maintenance of the roads was prevented by 
restrictions resulting from operation of the gunnery range from June 1944, through 
February 1946, because no access could be had to them. 

The restrictions ordered and imposed by defendant on plaintiff's tale hauling 
operations at night from June 1944, to April 1, 1945 (approximately 10 months), 
and the restriction of all plaintiff’s tale mining and hauling operations from 
April 1, 1945, to February 21, 1946 (approximately 11 months), caused the 
plaintiff loss of profits for which he filed claims. However, plaintiff has not been 
paid on any of the claims he presented to the War Department for compensation 
for losses caused by the restrictions and prohibitions placed on his tale mining 
operations. 

The first issue to be determined is whether the plaintiff has either a legal or 
equitable claim against the defendant for his loss of profits caused by the restric- 
tions placed upon his mining operations. 

It clearly appears that there was no definite agreement or contract between the 
plaintiff and defendant regarding damages or compensation for losses resulting 
from the restrictions imposed by the Government. But in our opinion this was 
not necessary for plaintiff to recover, for reasons hereinafter stated. The con- 
ference of June 8, 1944, which was attended by the plaintiff and representatives 
of various Government agencies, was called for the dual purpose of ascertaining 


2A memorandum of the conference proceedings which was distributed by the Division Engineer on 
June 9, 1944, is quoted in finding 10. 
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the critical nature of tale and of arriving at a solution t> the road problem that 
would permit plaintiff to continue his mining operations to a limited extent at 
least, without interfering with the operations of the aerial gunnery range. This 
purpose was accomplished. No definite promise that damages, compensation, or 
the like would be paid was made by any representative of the Government present 
at the conference, nor was any representative authorized to make such a promise, 
Therefore, plaintiff has no legal claim arising from the conference proceedings. 

Plaintiff contends, however, that the restrictions placed on his mining overations 
amounted to a taking of his property within the meaning of the Fifth Amendment 
to the Constitution. The evidence submitted on this point was inconclusive. 
It was not definitely established whether the mine lay within or without the aerial 
gunnery range. Furthermore, the evidence did not cleariy reveal whether the 
commanding officer at Muroc Air Base had authority to give plaintiff such orders 
to eease mining operations and to abandon the property as would constitute 
a taking, although he did so and plaintiff was compelled to comply. 

While a definite promise that damages or compensation would be paid was not 
made, it appears that plaintif was led to believe that he would be compensated 
for losses if he would continue to opérate the mine on a restricted basis as directed. 
It was concluded at the conference of June 8, 1944, that plaintiff’s tale was of a 
critical nature and for that reason plaintiff could reasonably assume that defendant 
desired him to continue operations. Plaintiff was requested to submit supporting 
data from which appraisal of damages could be made. Plaintiff submitted 
reports and made claims, and the defendant’s representative had an audit made 
of plaintiff's books, apparently for the purpose of verifying plaintiff's claims. 
The record does not reveal that defendant ever gave plaintiff any indications, 
eiiher before or during the period in which the restrictions were in effect, that he 
would not be compensated for losses due to curtailment of his operations. On the 
contrary, it appears that plaintiff was led to believe, and had a reasonable right 
to believe, that he wou'd be compensated for loss of profits. It is the opinion of 
the court that the facts clearly es‘ablish that an equitable obligation exists on the 
part of the defendant to compensate the plaintiff. He had no alternative except 
to obey the deferdant's orders, It is well established that Congress has the con- 
stitutional power to pay debts which rest only on an equitable or moral obligation. 
United States v. Reolty Company, 163 U. S. 427. Since, in our opinion, such an 
obligation exists in the present case, we recommend to Congres, that the plaintiff 
receive compensation for loss of profits during the period in which the restrictions 
on his mining opera‘ions were in force. 

Plaintiff contends that he should also receive compensation for loss of profits 
occurring between the time that the restrictions were lifted in 1946 and the time 
that mining operations were resumed in 1952. We cannot agree with this con- 
tention. Defendant removed all restrictions on February 21, 1946. After that 
date plaintif was free to resume full-scale operations. Defendant had done no 
damage to the roads leading to and from the mine and was under no duty to repair 
them. Whether the roads were in the same or worse condition is not important. 
After the defendant removed the restrictions, it was in no way responsible for the 
plaintiff's delay in resuming normal mining activities. Since the defendant was 
not responsible for plaintiff’s loss of profits after February 21, 1946, plaintiff should 
not be allowed compensation for losses after that date. 

Defendant urges that plaintiff should not be allowed to recover because the 
amount of profits lost is highly speculative in nature and incapable of accurate 
determination. We cennot agree with defendant’s contention. The law does 
not require absolute certainty of data upon which lost profits are to be estimated. 
All that is required is such reasonable certainty that damages may not be based 
wholly upon speculation, and it is sufficient if there is a certain standard or fixed 
method by which profits sought to be recovered may be estimated with a fair 
decree of accuracy. Anvil Mining Company v. Humble, 153 U.S. 540. Eastman 
Kodak Co. v. Southern Photo Materials Co., 273 U. S. 359. In the instant case the 
visintiff has clearly proved the loss of profits and the evidence is such that they 
mav be reasonably estimated from records of the operation of plaintifs business 
both before the restrictions went into effect and efter they were removed and 
mining resumed. Since this is true plaintiff is entitled to recover such estimated 
profits. 

The final question to be determined is the amount of compensation equitably 
cue from the United States to plaintiff. 

For the 6-month period immediately preceding the road use restrictions, the 
White Earle Tale Mine had an averaze production of 277.623 tons per month 
producing a profit of $1,273.90 per month, or a profit of $4.588 per ton. These 
averages have been computed from the plaintiil's revised audited schedules. 
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For the 10-month period in which plaintiff’s use of the north road was partially 
restricted, the White Eagle Talc Mine had an average production of 159.641 tons 
per month producing a profit of $48.36 per month, or a profit of $0.302 per ton. 

For the 11-month period in which operation of the White Eagle Tale Mine was 
— eie, Molte &nd profits were nil. "These facts are clearly estab- 
ished. 

For the 6-month period starting January 1, 1953, when plaintiff resumed opera- 
tion of the White Eagle Tale Mine, production averaged 150.636 tons per month. 
The amount of profits for this period is not indicated. It seems reasonable that it 
would require some time for plaintiff to get back into normal production. But in 
any event this does not seem important here. 

The operations of the White Eagle Tale Mine may be summarized as follows: 

A. During the 6-month period before restrictions— 
Production averaged 277.623 tons per month. 
Profits averaged $1,273.90 per month. 
Profits averaged $4.588 per ton. 

B. During the 10-month period under hauling restrictions— 
Production averaged 159.641 tons per month. 
Profits averaged $48.36 per month. 
Profits averaged $0.302 per ton. 

C. During the 11-month period under full restrictions— 
No production, 
No profits, 

D. During the 6-month period when unrestricted operations were resumed— 
Production averaged 150.636 tons per month. 

It is noted that the monthly average production decreased from 277.623 tons 
per month before the restrictions went into effect to 150.636 tons per month after 
production was resumed. The averaged of these two rates is 214.129 tons per 
month, and this average is a fair approximation of what the White Eagle Talc 
Mine might have produced but for the Government restrictions. 

The market for tale fluctuates, and did fluctuate in 1944, 1945 and 1946. It 
is not clear that the plaintiff could have produced and sold as profitably as he 
claims, 500 tons per month during the period he was restricted by the operation 
of the Saline Valley Aerial Gunnery Range. 

Utilizing the average rate of unrestricted production, i. e., 214.129 tons per 
month, to compute loss of profits in the partially restricted period, the 10-month 
production would have been 2,141.29 tons, and utilizing the average profit per 
ton during unrestricted production, i. e., $4.588 per ton, the 10-month profit would 
have been $9,824.24. Plaintiff actually made a profit of $483.63 during this 
10-month period, so his actual loss of profits was $9,340.61. 

Utilizing the same average rates for the 11-month period of full restrictions, 
production would have been 214.129 times 11, or 2,355.419 tons, and the profit 
would have been 2,355.419 times $4.588, or $10,806.66. 

Adding the losses computed for the two periods, plaintiff’s total loss from the 
White Eagle Tale Mine operation for the period from June 10, 1944, to February 
21, 1946, during which period the operations were restricted and prohibited by 
the Government, amounted to $20,147.27. 

Plaintiff objects to the use of the production average for the 6-month period 
beginning in January 1953. He claims that the production figure was low for 
that period due to the fact that it was necessary to perform extensive work to 
reopen and rehabilitate the mine after the long layoff. We think that this objec- 
tion is not a valid one. The evidence does not reveal that the layoff was the 
main cause for the repair work done when the mine was reopened. It is quite 
possible that most of the work would have been necessary regardless of the lavoff, 
Furthermore, since plaintiff was free to resume operations in 1946, it is apparent 
that the defendant was not responsible for the long layoff. Therefore, we can see 
no error in the use of the production figures for the 6-month period beginning in 
January 1953, for determining plaintiff's loss, since this average and the average 
for the 6-month period immediately preceding the restrictions give a fair and 
reasonable estimation of what production might have been while the restrictions 
were in force. 

CONCLUSION 


It is the opinion of this court that the plaintiff has no legal claim against the 
defendant based upon a taking or upon any definite contract or agreement con- 
cerning compensation made at the conference of June 8, 1944, or at any other 
time. However, it is the opinion of the court, from the record, that plaintiff has 
an equitable claim against the defendant since the plaintiff was ordered by 
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authorized agents of the defendant to do what he did and was also led to believe 
by such officers and agents that he would be compensated for losses, and acted 
upon this reasonable belief. It is the conclusion of the court that the sum of 
$20,147.27 is equitably due from the United States to the plaintiff, and it is 
therefore recommended to Congress that plaintiff be awarded this amount. 

The opinion and the findings of fact, together with the conclusions therein 
will be certified to Congress pursuant to House Resolution 255. 

LARAMORE, Judge; MADDEN, Judge; and Jones, Chief Judge, concur. 

WHITAKER, Judge, dissenting in part: 

I regret I am unable to concur with the other members of the court in the 
recommendation made in this matter. They recommend payment to plaintiff 
for loss of anticipated profits during two periods: the first, the period of partially 
restricted operations; and the second, the period of totally restricted operations 

During the first period plaintiff’s operations were restricted only because he 
was required to haul talc from his mine between the hours of 4:30 p. m. and 7:30 
a. m., instead of during the daytime. Such a restriction could hardly account 
for a drop in profits from $9,824.24 to $483.63. 

This period of restricted operations was from June 1944 to April 1, 1945. Thi 
opinion of the majority recognizes that the market for tale fluctuates and did 
fluctuate in 1944 and 1945 and also in 1946. In finding 27 the court finds: 

It is not clear that the plaintiff could have sold profitably his estimated 500 
tons per month during the period he was restricted by the operation of the 
Saline Valley Aerial Gunnery Range. 

In addition to this, the testimony shows that in the latter part of 1944 plai: 
tiff canceled his prior commitments for the sale of tale, and was unable to arrange 
others. As a result, plaintiff’s production was drastically curtailed, reaching a 
low of 32 tons in February 1945. On March 20, 1945, there was a slide of approx- 
imately 3,000 tons of the overburden which blocked the portals to the mine, and 
prevented further mining until this slide was removed. It was not removed until 
the mine was reopened in 1953 over six vears after restrictions had been removed 
Plaintiff’s mine was at a remote locality and miners were not readily availabl 

It would seem, therefore, that other things contributed to the loss of profits 
and that the restriction placed on plaintiff’s hauling operations during the first 
period by no means accounted for all of the decline in profits from $9,824.24 to the 
insignificant amount of $483.63. 

Although I do not agree with the majority on the extent of the effect of the 
restrictions on his hauling operations, I do think plaintiff is entitled to recover 
whatever damages he suffered on account of those restrictions. A part of this 
road over which plaintiff had to haul his tale was in the limits of the Saline Valley 
Aerial Gunnery Range and therfore, plaintiff’s right of ingress and egress to 
his mine was impaired by the establishment of this range, and for this plaintiff 
is entitled to compensation as for a taking under the power of eminent domain 
Causby et al. v. United States, 104 C. Cls. 342; 328 U. S. 256; 109 C. Cls. 768. 

The amount to which plaintiff is entitled for this taking is extremely difficult 
to determine, but I feel quite sure that this restriction on his hauling operations 
did not result in the entire decline in his profits. I would allow plaintiff between 
10 and 20 percent of the decline in anticipated profits as compensation for this 
taking. This would be, roughly, $1,000 to $2,000 for the first period. 

In my opinion plaintiff is entitled to approximately the same amount for the 
next period, because he is entitled to compensation during this period only because 
his right of ingress and egress was impaired. He is not entitled to recover because 
the commanding officer of the gunnery range told the plaintiff to vacate the mine 
premises. This officer had no authority whatever to tell plaintiff to do this 
The mine was not located in the gunnery range. The limit of the authority of 
this officer was to keep people out of the gunnery range. He had absolutely no 
authority to drive people off of their property if it lay without the gunnery range 

It is axiomatic that the Government is liable for the taking of property only if 
it is taken by an authorized agent. The Government has not and could not 
possibly subject itself to liability for the acts of unauthorized agents in the 
multitudinous operations of our Federal Government. Hundreds of thousands 
of agents are employed. If the Government subjected itself to liability for the 
acts of all of these agents, whether they were authorized to act or not, it would 
soon run into bankruptcy. 

Had this plaintiff brought his suit in this court under our general jurisdictional 
act, seeking compensation for the taking of his property on account of this action 
of the commander of the gunnery range, we would have dismissed his suit, of 
course. What the majority opinion of this court has done is to recommend to 
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Congress that this plaintiff be paid for an act for which no other citizen of the 
country would have been entitled to recover. I am quite sure that Congress 
does not want to prefer this plaintiff over citizens generally. 

For these reasons I think that Congress should award to this plaintiff only such 
damages as it thinks were the result of the restrieted hauling operations to which 
he was subjected by reason of the fact that the road to his mine ran in part through 
this gunnerv range. 

I would limit the amount to be paid plaintiff to not more than $4,000 at the 
most. 

FINDINGS OF FACT 


The court, having considered the evidence, the briefs and argument of counsel, 
and the report of Commissioner Donald E. Lane, makes the following findings of 
fact: 

1. In June 1953, the House of Representatives, 83d Congress, Ist session, 
adopted House Resolution 255, and transmitted a copy thereof, together with a 
copy of bill H. R. 1114 and a copy of House Report No. 541, to this court. The 
text of House Resolution 255 is as follows: 


RESOLUTION 


Resolved, That the bill (H. R. 1114) entitled “A bill for the relief of Wright 
H. Huntley”, together with all accompanying papers, is hereby referred to 
the United States Court of Claims pursuant to sections 1492 and 2509 of 
title 28, United States Code; and said court shall proceed expeditiously with 
the same in accordance with the provisions of said sections and report to the 
House, at the earliest practicable date, giving such findings of fact and con- 
clusions thereon as shall be sufficient to inform the Congress of the nature 
and character of the demand, as a claim legal or equitable, against the 
United States, and the amount, if any, legally or equitably due from the 
United States to the claimant. 

The text of H. R. 1114 is as follows: 


A BILL 


For the relief of Wright H. Huntley. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Treasury is 
authorized and directed to pay, out of any money in the Treasury not other- 
wise appropriated, to Wright H. Huntley, Bishop, California, a sum consisting 
of— 

(a) the amount of $89,751.43, in full settlement of all claims of the said 
Wright H. Huntley against the United States for certain losses and 
excess costs incurred, during the period beginning June 6, 1944, and 
ending March 31, 1945, because the said Wright H. Huntley was com- 
pelled to resort to half-time (night) hauling operations over unsuitable 
alternate roads, in the operation of the Huntley Tale Mine, Saline 
Valley, Inyo County, California, as a result of the establishment by the 
United States of the Saline Valley Aerial Gunnery Range which included 
such mine and certain roads leading thereto; and 

(b) an amount in full settlement of all suck claims of the said Wright 
H. Huntley for such losses and excess costs which were incurred during 
the period beginning April 1, 1945, and ending as of the date immediately 
preceding the date of the enactment of this Act. Such amount shall be 
computed at the rate of $4,503.73 per month: 

Provided, That no part of the amount appropriated in this Act in excess of 
10 per centum thereof shall be paid or delivered to or received by any agent 
or attorney on account of services rendered in connection with this claim, 
and the same shall be unlawful, any contract to the contrary notwithstanding. 
Any person violating the provisions of this Act shall be deemed guilty of a 
misdemeanor and upon conviction thereof shall be fined in any sum not exceed- 
ing $1,000. 

2. The plaintiff, a resident of the State of California during the period of time 
pertinent to this claim, was engaged in the mining business, primarily as lessee 
and operator of a talc mine. Talc is a mineral containing silica, alumina, and 
magnesia, with traces of other compounds, and is used after refining, in the prepar- 
ation of pharmaceuticals, foot powders, insulators, and other products. 
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3. On July 12, 1941, the plaintiff became lessee of the White Eagle Talc Mine, 
situated on the east side of the Inyo Range, 1 mile from the mouth of Willow 
Creek, in the Saline Valley, in Inyo County, California. The lessor and owner 
was one Elmer Oaks. The lease covered the mine and mining property, together 
with appurtenances, including all water and timber rights for mining domestic 
uses. Plaintiff-lessee agreed to pay lessor 50 cents per ton for all tale taken from 
the property, and agreed to pay a minimum of $50 royalty a month. The lease 
was to run until forfeited by violation of its covenants. 

4. Funds were advanced to the plaintiff by the Sierra Tale Company for the 
initial development of the White Ealge Tale Mine. Plaintiff thereupon put in 
necessary trails and equipment including an aerial tramway of some 2,500 feet 
to ore bunkers, trestles or chutes, and also improved the mining camp with addi- 
tional buildings and water lines. "The aerial tramway was for the purpose of 
delivering tale from the mine on a hill downward to a lower bunker for loading by 
gravity intro trucks used for hauling the tale to mills and railroads beyond the 
Inyo Range mountains. The plaintiff commenced open-pit surface mining 
operations in 1941, and sold tale to the Sierra Tale Comnany. The amounts of 
tale purchased by Sierra Tale Company from the plaintiff were as follows: 

Tons 
June 1941 ; pt. 108. 125 

Aug. 1941 9. 52: 81. 3 
Sept. 1941 9. 62. 025 
Осё. 1941 , 2 н 114. 575 
Nov. 92. 975 | Jan. 1943 28. 05 
. 625| Apr. 1943...... "КНР Жо, 

4.6 | May 1943 53. 91 
Feb. 1942 405. 275 | July 194: 54. 375 
Mar. 1942 3. 025 | Aug. 1943... -. 150. 275 
Apr. 1942 56. 77 | Sept. 194: . 56.03 
May 1942 СЕ ГО. ЖШ C on ases 54. 375 
June 1942 4. 975| Jan. 1945... ios 229 15 


On September 15, 1942, plaintiff wrote that for the last six months he had not 
been able to deliver over 100 tons a month because of difficult road conditions. 

5. Formal records and books on operation of the White Eagle Tale Mine, 
operated by the plaintiff as Huntley Tale Mine, were started as of July 1, 1943 
These records indicate a monthly production of tale as follows: 


Tons | Tons 
July 1943 194. 576 | June 1944 212. 875 
Aug. 194: 264. 410 | July 1941 -... 100. 500 
Sept. 1943... 163. 440 | Aug. 1944 
Oct. 194: ў 54. 375 | Sept. 1944... 
Nov. 1943 57. 570 | Oct. 1944 
Dec. 194: 35. 490 | Nov. 1944 
Jan. ل1‎ 3. 135 | Dec. 1944 
Feb. 14 . 536 | Jan. 1945.. 
Маг. 1‹ М : Е wis . 250! Feb. 1945 
Apr. 1944 À 37. 515 | Mar. 1945 
Мау 1‹ 900. 815 | 


6. The tale produced at the White Eagle Tale Mine was hauled out of the Saline 
Valley by motor trucks. At times, the plaintiff used his own trucks, and at other 
times he used contract truckers The south road out of the vallev, complete l in 
April 1943, leads to the town of Keeler, a distance of approximately 75 miles 
from the mine camp, and the site of a spur of the Southern Pacifie Railroad. he 
north road out of the valley leads to the town of Zurich near Bigpine, Calif 
A tale mill was located at Zurich, and also a spur of the Southern Pacific Railroad 
Zurich being a distance of approximately 40 miles from the mine camp. Both the 
south road and the north road were normally in poor condition due to little or no 
maintenance, and also due to washouts, to slides and snow in the mountain 
passes, and to heavy trucking. 

7. The plaintiff knew as early as May 10, 1944, that the Air Force planned to 
establish an aerial gunnery range in the Saline Valley which would prevent 
plaintiff from using the south road for trucking tale. The aerial gunnery range 
comprised some 558,000 acres of land in Saline Valley to which the Government 
acquired exclusive rights by a condemnation proceeding resulting in an order of 


immediate possession as to property described in an amended complaint, the order 
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being dated August 2, 1944. The Saline Valley and the aerial gunnery range 
had never been fully surveyed, and consequently it was not definitely ascertained 
whether the White Eagle Tale Mine was within or outside the range area. 

8. On June 8, 1944, the plaintiff met with Government representatives in San 
Francisco at the office of the Division Engineer, War Department. Representa- 
ties of the Fourth Air Force, the War Production Board, and the Reconstruction 
Finance Corporation met with the War Department mining engineer and the 

liintiff. The conferees discussed the strategic importance of tale from the White 

ile Tale Mine, and the problem of continued use of the north road out of Saline 
Valley for the hauling of tale from the plaintiff’s mine to mills and railheads out 
of the valley. The north road was located near the west boundary of the Saline 
Valley, but some 20 miles of the north road was definitely within the aerial gunnery 
range area. Use of the south road was impossible due to air-to-air gunnery in 
the south road area. 

9. The conferees concluded and recommended that use of any road leading 
northerly from the Huntley Tale Mine would be restricted between the hours of 
7:30 a. m. and 4:30 p. m. The plaintiff was thus required to curtail his tale hauling 
eee to the period between 4:30 p. m. and 7:30 a. m. and to the north road 
only. 

10. At the June 8, 1944 conference, the Division Engineer requested the plain- 
tiff to furnish data from which an appraisal of the damages dre to curtailed haul- 
ing operations could be made. A definite promise that damages, compensation, 
or the like, would be paid was neither made nor authorized. On June 9, 1944, 
the Division Engineer prepared and distributed the following memorandum to 
the conferees: 

1. On Thursday, 8 June 1944, a joint meeting was held in the office of 
King C. Laylander, Real Estate Division, Mining Engineer, at 231 Sansome 
Street, Room 505, San Francisco, California, 

Present were: 

Maj. H. A. Harris, Fourth Air Force. 

Capt. M. C. Lakenan, Fourth Air Force. 

Mr. A. G. Keating, War Production Board. 

Mr. B. L. Rust, Reconstruction Finance Corp. 

Mr. C. W. Eastman, Reconstruction Finance Corp. 

Mr. Wright H. Huntley, Tale mine owner. 

Mr. K. C. Laylander, Mining Engineer, Real Estate Division. 

2. The subject discussed was principally the matter of continued use of the 
north road from the Huntley Tale mine, located near the west boundary of 
Saline Valley, and traversing about 20 miles of the northwest corner of the 
Saline Valley Aerial Gunnery Range. 

3. The object of the meeting was to develop the critical nature of the 
mineral product of the Huntley Tale mine, and to arrive at a workable 
solution for the continued use of the access road, not interfering unneces- 
sarily with the operation of the Air to Air Gunnery Range. 

4. The representatives of the R. F. C. stated that they had recently made 
an examination of the talc mine, in connection with an application of the 
owner for an R. F. C. development loan. They stated that they were shown 
tale of apparently block grade, this product being highly critical. Samples 
had been sent by them to the Bureau of Standards at Washington, D. C., 
for testing, but results of such testing were not yet available. The R. F. C. 
Mining Engineer, Mr. Eastman, stated that he believed all of the product 
shipped by the Huntley Tale Mine was of strategic importance. 

5. Mr. Keating of the W. P. B. coneurred in the opinion of R. F. C. 
Engineers, that if steatite grade tale and block tale were being or could be 
produced from this property, that this product was of a highly critical nature. 

6. The critical character of the product being established, the matter of 
ways and means of continued hauling of the product was discussed, and it was 
established that unrestricted use of the access road would place trucks in 
jeopardy on the one hand, or require the deletion of an area about 8 miles 
wide and 20 miles long, the latter being inimical to the proper use of the 
Gunnery Range by the Air Force. 

7. Mr. Huntley set forth the claim that the continued use of the present 
road over which he is hauling, had been carried on only as a temporary ex- 

dient pending reconditioning of either the south road through Saline 

alley, or the fixing up of the old north wagon road, which traverses a much 
better country for road maintenance, as well as traversing a pass through the 
mountains 1,900 feet lower than the one being used. The present high eleva- 
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tion pass is normally closed by snow at various periods of the winter, as well 
as being sovrocky and rough as to continually break down his present hauling 
equipment. He stated that the Public Roads Administration had actually 
started work on grading the north access road when stoppe d by the War 
Department. He further stated that the C ounty Road Commissioners had 
refused any assistance for access road after the present Gunnery Range was 
filed on. 

The positive conclusions or recommendations of this meeting were as 
follows 

a. Use of any road leading northerly from the Huntley Tale mine would 
be restricted between the hours of 7:30 A. M. and 4:30 P. M. 

b. The Air Force would issue necessary instructions to protect this area 
during the hours of use for hauling or road work construction, and that any 
construction or maintenance on access road in this area would be so planned 
as to leave neither personnel nor equipment in this area between the hours of 
7:30 A. M. and 4:30 P. M. 

e. Mr. Keating of the W. P. B. stated that he would render any assistance 
within their jurisdiction to aid in the procurement of additional equipment to 
facilitate the hauling of the extra tonnage during the shorter operating period 
allowed. 

d. The R. F. C. Engineers stated that they would notify their Department 
of the conditions agreed upon, so as to least affect any decision by their 
organization relative to the loan applied for by Mr. Huntley 

e. Mr. Laylander requested supporting data from Mr. Huntley from which 
appraisal can be made of damages to Mr. Huntley, due to the curtailing of 
his hauling operations. 

9. Meeting adjourned 3:30 P. M., 8 June 1954. 

11. Bv a letter dated June 10, 1944, addressed to the U. S. Division Engineer 
in San Francisco, plaintiff advised that he was limiting the operation of his hauling 
trucks over roads within the aerial gunnery range to the hours of 4:30 p. m. to 
7:30 a. m. each day of the week. Plaintiff enclosed a summary of his mining 
operations, and requested definite information on what procedure to follow in 
filing a claim for ultimate losses and damages. 

12. 'The plaintiff operated the White Eagle Tale Mine, but limited the hauling 
operations to the agreed evening and night period from 4:30 p. m. to 7:30 a. m 
from June 10, 1944, to about April 1, 1945. On or about the latter date the 
plaintiff was called to Muroc Air Base, and was told by the commanding officer 
that the White Eagle Tale Mine was in the most dangerous part of the aerial 
gunnery range, and that he could not be protected there, and to get out. Plaintiff 
had miscellaneous equipment taken out of the mine, and abandoned the mine 
camp by April 1, 1945. 

13. The plaintiff was advised by a communication dated February 21, 1946, 
from the War Department Real Estate Division that the Saline Valley Aerial 
Gunnery Range would be used no longer for that purpose, and that no further 
restriction as to access or operation of the plaintiff’s mining interests in the valley 
existed. 

14. The plaintiff did not resume tale mining at White Eagle Tale Mine until 
late in 1952, at which time Inyo County began repair and maintenance of the 
access roads. Plaintiff requested improvement of the access roads both before 
and after the February 1946 notice of removal of restrictions in the Saline Valley 
15. Plaintiff’s operation of the White Eagle Tale Mine in 1953 produced tale 
in the following amounts: 

Tons Tons 
Jan. 1953 85 July 195: 250. 34 
Feb. 1953 88. Aug. 195: 125. 215 
Mar. 1953 2. Bel . 19: 144. 34 
Арг. 195: 29. 0: 95 181. 07 
Мау 1953 . 195: 335. 3 
June 1953 8. М, 348. 65 

16. The White Eagle Tale Mine was not physically damaged in any manner 
by the operation of the aerial gunnery range in Saline Valley. Likewise the 
mine access roads in Saline Valley were not physically dam: ged in any manner 
by the operation of the aerial gunnery range. The repair and maintenance of 
said roads were prevented by restrictions resulting from operation of the aerial 
gunnery range from June 1944 through February 1946 only. 
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17. The remote location of the White Eagle Tale Mine, and the necessity of 
using unimproved roads through desert country and through mountain passes, 
rendered it difficult for plaintiff to seeure and retain competent labor, and diffi- 
cult to efficiently transport tale to the mills, both before and after the Air Force 
operation of the Saline Valley Aerial Gunnery Range in 1944, 1945, and 
early 1946. 

18. The restriction of the plaintiff to tale hauling at night from June 1944 to 
April 1, 1945 (10 months), and the restriction of all plaintiff’s tale mining and 
hauling operations from April 1, 1945, to February 21, 1946 (11 months) caused 
the plaintiff to temporarily lose some probable profits 

19. On October 5, 1944, plaintiff leased several of his tale hauling trucks for 
use ona government project at Inyokern, Calif. On March 20, 1945, an 
extensive slide at the White Eagle Tale Mine covered some of the mine entrances. 
The slide was not caused by War Department restrictions nor was it caused by 
Air Force use of the Saline Valley Aerial Gunnery Range. 

20. Plaintiff has not been paid on any of the claims he presented to the War 
Department for compensation for losses caused by restrictions placed on his talc 
mining operations. 

21. For the 6-month period immediately preceding the road use restrictions, the 
White Eagle Tale Mine averaged 277.623 tons per month producing a profit of 
$1,273.90 per month, or a profit of $4.588 per ton. These averages are computed 
from the revised audited schedules shown in plaintiff’s exhibit 1. 

22. For the 10-month period in which plaintiff's use of the north road was 
partially restricted, the White Eagle Tale Mine averaged 159.641 tons per month 
producing a profit of $48.36 per month, or a profit of $0.302 per ton. 

23. For the 11-month period in which operation of the White Eagle Tale Mine 
was fully restricted, production and profits were nil. 

24. For the 6-month period starting January 1, 1953, when plaintiff resumed 
operations of the White Eagle Tale Mine, the monthly production of tale was as 
shown in finding 15, and the production in this period averaged 150.636 tons per 
month. 

25. The operations of the White Eagle Tale Mine are summarized as follows: 

A. During 6-month period before restrictions 
Production averaged 277.623 tons per month. 
Profits averaged $1,273.90 per month. 
Profits averaged $4.588 per ton. 

B. During 10-month period under hauling restiictio — 
Production averaged 159.641 tons per month. 
Profits averaged $48.36 per month. 
Profits averaged $0.302 per ton. 

C. During 11-month period under full restrictions— 
No production. 
No profits. 

D. During 6-month period when unrestricted oper: tions were resumed 
Production averaged 150.636 tons per month, 

26. Under unrestricted operations, production decreased from 277.623 tons 
per month to 150.636 tons per month. The average of these two rates is 214.129 
tons per month, and this average is a fair approximation of what the White Eagle 
Tale Mine might have produced but for the Government restrictions. 

27. The market for tale fluctuates, and did fluctuate in 1944, 1945, and 1946 
It is not clear that the plaintiff could have sold profitably his estimated 500 tons 
per month during the period he was restricted by the operation of the Saline 
Valley Aerial Gunnery Range. 

28. Utilizing the average rate of unrestricted production, i. e., 214.129 tons per 
month, to compute loss of profits in the partially restricted period, the 10 months’ 
production would be 2,141.29 tons, and utilizing the average profit per ton during 
unrestricted production, i. e., $4.588 per ton, the 10 months’ profit would be 
$9,824.24. Plaintiff actually made a profit of $483.63 during said 10-month 
period, so his loss of profits was $9,340.61. 

29. Utilizing the same average rates used in finding 26, but for the 11-month 
period of full restriction, production might have been 214.129 times 11, or 
2,355.419 tons, and the profit might have been 2,355.419 times $4.588, or 
$10,806.66. 

30. The plaintiff's total loss of profits from the White Eagle Tale Mine operation 
for the period from June 10, 1944, to February 21, 1946, during which period the 
operations were restricted by the Government, was $9,340.61 plus $10,806.66, a 
total of $20,147.27. 
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12 WRIGHT H. HUNTLEY 


The committee concurs in the findings of the Court of Claims and, 
therefore, recommends that the bill, H. R. 8187, be favorably con- 
sidered. 

The 10-percent attorney fee provision has been retained in the bill, 
in view of the fact that the claimant has required the services of an 
attorney in actual court proceedings, 


О 
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84TH CONGRESS | SENATE | Report 
2d Session No. 1947 


JOHN J. COWIN 


May 1, 1956.—Filed under authority of the order of the Senate of APRIL 30 
(legislative day, Apri 26) 1956, and ordered to be printed 


Mr. EasrraAND, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 4536] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4536) for the relief of John J. Cowin, having considered the 
same, reports favorably thereon without amendment and recommends 
that the bill do pass. 

PURPOSE 


The purpose of this bill is to waive sections 15 to 20, inclusive, of 
the act entitled “An act to provide compensation for employees of 
the United States suffering injuries while in the performance of their 
duties, and for other purposes,” approved September 7, 1916, and 
permit John J, Cowin to file his claim and be considered on its merit. 


STATEMENT 


The claimant was an employee of the Mare Island Naval Shipyard, 
Vallejo, Calif. 

On May 13, 1945, Mr. Cowin, in accordance with directions from 
his superior, entered the pumproom of the ARD 32 to determine the 
reason for failure of certain equipment. At that time his hand came 
in contact with a 440-volt wire under such circumstances that an electric 
current flowed through his hand, head, neck, and body to his feet. 

Although the foregoing events have been verified by affidavits by 
Mr. Cowin’s supervisor, coworkers, and physicians, there is no official 
record of an injury report having been submitted at the time of the 
accident. On the other hand, there is no record indicating that 
Mr. Cowin received any advice regarding his compensation rights or 
the proper procedures to be follow ed in filing a claim, until May 1953. 
His claim was filed in June 1953 after having been advised of the 
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2 JOHN J. COWIN 


proper procedures as indicated above. The time limit for filing a 
formal claim for compensation had, however, expired about 3 years 
earlier, and in March 1954, the Bureau of Employ ees’ Compensation 
disallowed Mr. Cowin’s claim on the ground that it was barred by the 
time limitation provisions of sections 18 to 20 of the act of September 
7, 1916, as amended (5 U. S. C. 768-770). 

Mr. Cowin states that he believed his i injury had been officially re- 
ported, because he had been taken to the dispensary and had received 
regular treatment for several months thereafter. The medical rec- 
ords of the dispensary atthe Mare Island Naval Shipyard indicated that 
the accident to Mr. Cowin resulted in third-degree burns of the hand 
which were treated by local dressing for the period May 13, 1945, to 
June 19, 1945, after which time, no further treatment was adminis- 
tered. These records also indicate that Mr. Cowin made several visits 
to the dispensary in February, March, May, and December 1953, to 
complain of nervousness and upset, a condition which he stated has 
developed slowly over a period of years and which he attributes to the 
electric shock received in 1945. According to affidavits of other per- 
sons, Mr. Cowin was physically well, fit, and robust prior to his acci- 
dent in 1945. More recently, however, he has been suffering from 
extreme nervousness, emotional upset, stamme ring and stuttering. 

Inasmuch as it appears that Mr. Cowin’s present condition may be 
attributable to his injury in May 1945 and that he did not receive 
proper guidance at that time to safeguard his legal rights, a considera- 
tion of his claim is believed to be justified. Accordingly the commit- 
tee recommends enactment of the bill. 

Attached hereto and made a part hereof are the applicable govern- 
mental reports and substantiating papers. 


ne ee 


AFFIDAVIT OF JouN J. CowiN, ErxkcrTRICIAN, Eur. No. 06-184000, 236 CAROLINA 
STREET, VALLEJO, CALIF. 


MARE ISLAND NAVAL SHIPYARD, 
Vallejo, Calif 
As to reason claim was not submitted on time I wish to state that the reason I 
did not file a claim sooner was because I reported my injury at the shipyard 
dispensary immediately and reported at the dispensary daily at first and several 
times a week thereafter for several months. I thought my case was on record 
Since the compensation law provides for medical treatment and compensation 
for loss of wages I did not make a claim because I was receiving medical treatment 
and was working regularly so that there was no reason to present a formal claim 
since I believed my case was on record and reported. My present condition has 
developed over a period of years and has gradually worsened until I finally felt 
that I needed more treatment. I then asked the compensation clerk how to ob- 
tain it and I was told I would have to file a claim. 
I believed all along that my injury was on record and had been reported, so 
this is the reason I did not file the formal claim sooner. 
Signed this 28th day of June 1954 at Mare Island Naval Shipyard. 
Joun J. Cowin, 
STATE OF CALIFORNIA, 
County of Solano, ss: 


Subscribed and sworn to before me this 28th day of June 1954. 
Jessie A. Rice, Notary Public. 





JOHN J. COWIN 


DEPARTMENT OF LABOR, 
BUREAU OF EMPLOYEES’ COMPENSATION, 
San Francisco, Calif., July 3, 1953. 
COMMANDING OFFICER, 
Mare Island Naval Shipyard, Vallejo, Calif. 


Dear Sir: Reference is made to a disabling condition reported to have been 
sustained by John J. Cowin on May 13, 1945, while employed as electrician at 
the Mare Island Naval Shipyard, Vallejo, Calif. t 

An examination of the file indicates claimant was treated immediately at the 
dispensary and claimant when he recently visited the Bureau offices stated he 
was treated at the dispensary for at least 6 months following date of the alleged 
injury. 

It is noted that CA-1 is dated May 20, 1953. Kindly advise the Bureau if a 
CA-1 or any other written notice of injury was filed by claimant at the time of 
injury or prior to May 20, 1953. 1f dispensary records are available the Bureau 
will appreciate your forwarding copies of such records. ]f & CA-1 was filed 
at the time of injury it should be submitted to the Bureau with a statement 
regarding custody of such form during the intervening period. 

Claimant should also submit a statement regarding all medical treatment 
since date of alleged injury, including names and addresses of physicians who 
treated him and dates of such treatments with description of disability for which 
he was treated. He should also state when he first incurred medical expense 
as the result of the alleged injury. 

While it appears this claim is barred by the time limitations of the Federal 
Employees’ Compensation Act further action on the case is being delayed pending 
receipt of the above requested information, 

Very truly yours, 
A. B. SCHROEDER, 
Supervising Claims Examiner. 


STATEMENT OF WILLIAM A. GERRISH, 203 CassaDY STREET, RE MR. JOHN 
COWIN, ACCIDENT OF May 1945 
JuNE 30, 1953. 

I was quarterman machinist, badge No. 06-10, supervisor in charge of swing 
shift of shop 06. The arrival of the ARD 32 was on a weekend about the middle 
of May. She arrived about 2300 from a private shipyard, supposedly to be in 
operating condition. 

A crew of temporary light and ship-to-shore electricians were going to make 
ship-to-shore services, and found that it was not possible to do so for reason that 
the ARD 32 shore connections were not completed. 

The crew ran in a temporary light service to A, B, and C deck, port and star- 
board. 

The following day Mr. John Stevenson, leadingman machinist, and docking 
officer, Lieutenant Scholes, started to get the ARD 32 in condition for a docking 
on Monday. I reported for work on Sunday at 1600, Mr. Stevenson reported, 
Mr. Cowin had an accident and had been severely burned. 

Mr. Stevenson reported he had taken Mr. Cowin to the dispensary and had 
made an accident report to Mr. J. J. Lenord, Master Shop 06, and the dispensary. 

The next time I saw Mz. Cowin I got a full report of the accident. 

Mr. Stevenson and Mr. Cowin reported they were making test on all valves 
and valve operators. The main overboard discharge valve was not working. Mr. 
Cowin went down to the valve deck and found valve operator electrical service 
not completed. A lead hanging from the rack had to be moved. The lead was 
hot. Mr. Stevenson had followed Mr. Cowin to the pump deck and found Mr. 
Cowin in a dazed condition holding this lead. Mr. Stevenson pulled his coat 
sleeve down over his hand and beat the lead loose. The ARD 32 pump deck had 
small holes drilled in the decks. Stuffing boxes on pump were not secured. Water 
coming from tanks into pump deck flooding pump deck with water. 

I inspected the ARD 32 with Mr. Stevenson and Lieutenant Scholes, docking 
officer and made a full report to J. J. Lenord, shop 06 master and the docking 
office, of the ARD 32 condition, and a report of Mr. Cowin’s accident. 

Subsequent to Mr. Cowin’s accident he was under the dispensary care for 
sometime, but in a short time he became very nervous, and was transferred to 
another department in shop 06. 

Prior to his accident on the ARD 32 Mr. Cowin was a hard-working and robust 
man, 
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JOHN J. COWIN 


MARE ISLAND NAVAL SHIPYARD, 
Vallejo, Calif., June 10, 1953. 
UNITED STATES DEPARTMENT OF LABOR, 
Bureau of Employees Compensation, 
San Francisco, Calif. 
(Attention: Travis P. Burroughs, M. D., district medical director.) 


GENTLEMEN: Transmitted herewith is statement dated June 8, 1953 from R. I, 
Longabaugh, Captain (MC), USN, Retired, regarding injury to John J. Cowin 
on or about May 13, 1945 for your consideration and reply. 

Remarks: Forms CA-1 and CA-2 in the case of Mr. Cowin were forwarded to 
the Bureau on June 5, 1953. 

A copy of this letter is being forwarded to Dr. Longabaugh for his information. 

Very truly yours, 
C. W. HAMMOND, Safety Superintendent. 


San Mateo, Cauir., June 8, 1953. 
To Whom It May Concern: 

This will certify that I have known J. J. Cowin, now an employee of the United 
States Naval Shipyard, Mare Island, Calif., over a period of many years. Some- 
thing over 20 vears ago, when I was on the retired list, I was the family physician 
and removed his appendix. I feel that I have known his physical condition in 
the past and that I know it now. 

After I returned to active duty for service in World War IT, I was on duty at 
the naval hospital, Mare Island, Calif. During my duty there Cowin suffered 
a serious electric accident, with which I am familiar, but being on active duty, 
I did not actually treat him. I think that the statements submitted by his 
master as well as his leadingmen describe what happened to him in this accident, 
better than any medical man could describe it. 

I have seen this man from time to time and recently examined him. It is 
obvious that he has had definite nerve damage, as demonstrated by loss of power 
in the areas supplied by his brachial plexus, more noticeable on the left side, as 
well as a group of symptoms which did not exist prior to his accident. It is my 


opinion that a competent board of neurologists should make a thorough study of 
this man, suggest any measures that might further improve his physical condition, 
and definitely fix the responsibility of the Government for the deterioration in his 
nervous system, as well as the percentage of disability. 
R. I. LocaaABAUGH, 
Captain, Medical Corps, United States Navy, Retired. 


Mar 25, 1953. 
To Whom It May Concern: 

This note is to certify that on May 13, 1945, First Class Electrician John Cowin 
was assigned special duty by officer in charge of the floating dock, ARD 32 and on 
said day it was reported to me by Quarterman Gerrish and Supervisor Stevenson 
that John Cowin had received a severe electrical shock off the 440 volt a. c. current 
that controlled the appliances on this dock. Record of the accident was placed 
on file. 

Up until this date, my contact with Cowin daily was to find him apparently a 
healthy, normal person. But shortly after the accident, I noticed a change in 
Cowin and had his supervisors assign him to other duties off the docks. 

Sincerely, 
Mr. J. J. LEONARD, 
Formerly, Master Shop 06, 99 (now retired). 


STATEMENT OF JoHN A. STEVENSON, LEADINGMAN TOOLROOM MECHANIC, 
VALLEJO, CALIF. 


MARE ISLAND NAVAL SHIPYARD, 
Vallejo, Calif., May 25, 1953. 
Some time in the middle of May 1945 we had a job on the ARD 82, The 
ARD 82 had just returned from a private shipyard where she had been fitted 
out supposedly 90 percent ready for sea duty. Mare Island was to furnish the 
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10 percent of fitting her out for sea duty. 'The ARD 32 was brought to Mare 
Island on a Saturday, arriving about 2300. She was to be ready for a docking 
on Monday. The crew, who was brought in Saturday to connect ship to shore, 
found that it was not possible to do so for the reason that the job had not been 
accomplished correctly at the private shipyard. Therefore, the crew was sent 
home and brought in again on Sunday to make as many corrections as possible. 

At that time I was a leadingman machinist and Mr. Cowip was an electrician 
under my supervision. 

In our efforts to operate the dock (ARD 32) we found that many holes had 
been made in pressure deck of the pumproom and other compartment on C-deck. 
This allowed water to come into various compartments on C-deck. The water, 
in places, was as high as 3 inches toward bow to 14 feet toward stern. 

Mr. Cowin’s accident occurred in the pumproom. The water in the pump- 
room was 3 inches high. Cowin was checking the wiring in pumproom. When 
we tried to raise the dock we found that pump 29, electrically controlled, was not 
working. That is why Cowing was in pumproom under these conditions. I 
witnessed his accident. I was coming into pumproom to see how he was getting 
along when I saw him reach up and take a hold of 3-phase cable that had been 
laying on top of a controller cabinet. This cable was taped on each wire of the 
3-phase. By the time I reached him he had been thrown backward, about 5 
feet, into cooler pipe. His neck was caught in an expansion joint (shaped like 
a Uj which held him fast. 

I realized that he was in serious trouble. In order to pull the switch I would 
have had to locate mair breaker switch on this particular pump. I was not sure 
what switch, if pulled, would shut off power as this condition was prevalent all 
over the ship. Therefore, I grabbed ahold of the main cable with my left hand 
and covered or protected my right hand by pulling my coat sleeve down over 
hand. Then I struck at cable many times before I broke it from Cowin’s hand. 
After cable left his hand it was grounded against the deck which blew the circuit 
breaker. This particular cable was 440-v. 3-phase. All this was done under 
handicans and temporary lighting. 

A moment or so after accident another man and I helped Mr. Cowin to B-deck 
where he sat down foratime. His right palm, in region of thumb, index and mid 
dle fingers, was seared. Three definite holes were burned into the flesh. Hand 
didn’t bleed too much because it was seared. We took Cowin to the dispensary 
in a private car. It was late in the afternoon. After I told the corpsman at 
dispensary about the accident I asked if I should wait and he said it was not 
necessary, so I left the dispensary and returned to the shop. 

Subsequent to his accident I have talked with Mr. Cowin at least once a week 
I have noticed that his health has progressively failed him. He is very nervous. 
Shortly after his injury he commenced to stammer or stutter 

Mr. Cowin has told me that he has contacted numerous outside doctors in con- 
nection with his condition. 

There is no doubt in my mind but Mr. Cowin’s present physical condition is 
resultant of the electric current going through his hand, to his neck, to his feet. 
At the same time he was held fast around the neck by expansion joint of the cooling 
system (copper pipe). He was standing on a steel deck, in 3 inches of water. 

Prior to his accident Mr. Cowin was a healthy, robust, energetic man. If such 
an accident had happened to anyone with less phvsical stamina he probably 
would have been killed on the spot. 


May 20, 1953. 

I was working on ARD 32 in May 1945, when Lieutenant Scholes asked me to go 
into pumproom and find out what was wrong with No. 29 overboard discharge 
valve. I found that it had been disconnected. There was a 440-volt, AC ships 
cable hanging loosely out of wire rack at this point, which was directly over main 
dock pump controller. This was the power service for No. 29 valve. 

When I took this insulated cable in my hand to see if it would reach, was when 
I came in contact with the 440-volt line and unable to free myself, I tried to back 
away in order to free myself but the cable was too long. Mr. Stevenson, who was 
nearing me at this time, saw and heard me. I backed into the main engine coolant 
pipes and inside steel dock wall. 

The back of my head and neck came into contact with the coolant pipes, which 
are ground potential to the 440-volt line which was in my hands; therefore causing 
the current to flow from the line in my hands, through my body to the back of my 
head and neck and also my feet, which were on the steel deck. 
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Mr. Stevenson knocked the cable from my hands and took me to the dispensary 
between 3 and 4 p. m. I was in the dispensary for quite a while as I did not get 
home till around 9 p. m. that evening. I was at the dispensary many times after 
that, for it was over 5 months in healing my hand, 

Joun F. CowiN, 


DrPARTMENT OF THE Navy, 
OFFICE OF THE JUDGE ÅDVOCATE GENERAL, 
Washington, D. C., Junt 16, 195 b. 
Hon. Cuauncey W. REEp, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

MY DEAR MR. CHAIRMAN: Reference is made to your letter of March 29, 1954, 
to the Secretary of the Navy requesting comment on H. R. 8551, a bill for the 
relief of John J. Cowin. 

The purpose of this measure is to waive certain provisions of the act of Sep- 
tember 7, 1916, 8s amended (5 U. S, C. 765-770», in order to authorize and direct 
the consideration by the Department of Labor (Bureau of Employees’ Compensa- 
tion) of Mr. John J. Cowin's claim for compensation for disabilitv allegedly 
caused by his employment as an employee of the Mare Island Naval Shipyard, 
Vallejo, Calif., in May 1945. 

The information available to the Department of the Navy indicates that on 
May 13, 1945, Mr. Cowin, in accordance with directions from his superior, 
entered the pumproom of the ARD 32 to determine the reason for failure of 
certain equipment. At that time his hand came in contact with a 440-volt 
wire under such circumstances that an electric current flowed through his hand, 
head, neck, and body to his feet. 

Although the foregoing events have been verified by affidavits by Mr. Cowin’s 
supervisor, coworkers, and physicians, there is no official record of an injury 
report having been submitted at the time of the accident. On the other hand, 
there is no record indicating that Mr. Cowin received any advice regarding his 
compensation rights or the proper procedures to be followed in filing a claim, 
until May 1953. His claim was filed in June 1953 after having been advised of 
the proper procedures as indicated above. The time limit for filing a formal claim 
for compensation had, however, expired about 3 years earlier, and in March 
1954, the Bureau of Employees’ Compensation disallowed Mr. Cowin’s claim on 
the ground that it was barred by the time limitation provisions of sections 18 
to 20 of the aet of September 7, 1916, as amended (5 U. S. C. 768-770). 

Mr. Cowin states that he believed his injury had been officially reported, be- 
cause he had been taken to the dispensary and had received regular treatment 
for several months thereafter. The medical records of the dispensary at the Mare 
Island Naval Shipyard indicated that the accident to Mr. Cowin resulted in 
third-degree burns of the hand which were treated by local dressing for the period 
May 13, to June 19, 1945, after which time no further treatment was admin- 
istered. These records also indicate that Mr. Cowin made several visits to 
the dispensary in February, March, May, and December 1953 to complain of 
nervousness and upset, a condition which he stated has developed slowly over a 
period of years and which he attributes to the electric shock received in 1945 
According to affidavits of other persons, Mr. Cowin was physically well, fit, 
and robust prior to his accident in 1945. More recently, however, he has been 
suffering from extreme nervousness, emotional upset, stammering and stuttering. 

Inasmuch as it appears that Mr. Cowin’s present condition may be attributable 
to his injury in May 1945 and that he did not receive proper guidance at that 
time to safeguard his legal rights, a consideration of his claim is believed to be 
justified. Accordingly, the Department of the Navy favors the enactment of 

I. R. 8551. 
The Department of the Navy has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to the Congress. 
Sincerely yours, 
Ira H. NUNN, 
Rear Admiral, USN, Judge Advocate General of the Navy 
(For the Secretary of the Navy.) 





JOHN J. COWIN 


DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, May 14, 1954. 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C, 

DEAR CONGRESSMAN REED: This is in further reply to your request for my 
comments on H. R. 8551, a bill for the relief of John J. Cowin. 

The bill proposes to waive the time limitations of the Federal Employees’ 
Compensation Act (39 Stat. 742, as amended) with respect to written notice of 
injury and filing of claim in favor of John J. Cowin for compensation for disability 
allegedly caused by his employment at the Mare Island Naval Shipyard in 
May 1945. 

The Bureau of Employees’ Compensation of the Department on June 18, 1953, 
received a claim for compensation from Mr. Cowin in connection with his injury. 
‘The records in the case indicate that on May 13, 1945, while Mr Cowin was 
working as an electrician at the Mare Island Shipvard he suffered an electric 
shock which resulted in burns to the palm of his right hand. The claimant 


received medical care for such burns : he shipvard dis] ensary. It does not 
appear, however, that his condition disabled him for work following the injury. 
Mr. Cowin’s claim asserts that he is now suffering from nervous tension which 
causes the speech impediment of stuttering or stammering and that he attributes 
this condition to his i jury in 1945. 

‘The claim in this case was not filed within the maximum statutory time limit 
of 5 vears and was accord ly rejected by the Bureau March 8, 1954 

Unless the Congress should find extenuati: circumstances which justify 
waiving the time limitation in this case, | would not favor enactment of a proposal 
which would single out from a group of persons similarly situated a particular per- 
son for preferential treatment 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Yours very truly, 


ARTHUR LARSON, 
Acling Secretary of Labor. 
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84TH CONGRESS SENATE í REPORT 
2d Session | No. 1948 





CROSSE & BLACKWELL CO. 


May 1, 1956.—Filed under authority of the order of the Senate of APRIL 30 
(legislative day, Aprit 26), 1956, and ordered to be printed 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H, R. 4633! 


The Committee on the Judiciary to which was referred the bill 
(H. R. 4633) for the relief of Crosse & Blackwell Co., having considered 
the same, reports favorably thereon, without amendment, and recom- 
mends that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to pay the sum of $1,620.09 
to Crosse & Blackwell Co., of Baltimore, Md., in full settlement of all 
claims against the United States. Such sum represents the tax refund 
on four overseas shipments of alcohol products on which the taxes 
were paid at the time of bottling, but on whieh drawback claims were 
rejected. 

STATEMENT 


Among other things, the claimant corporation is engaged in the 
business of bottling and selling of alcoholic beverages. Between 


January 22 and July 17, 1951, the company made 2 shipments of 
bottled alcohol products for export to foreign countries and 2 ship- 
ments for loading as supplies upon certain vessels and aircraft (this 
latter disposition being considered ‘‘exportation’’). The spirits con- 
tained in all four of these shipments had originally been bottled 
especially for domestic consumption, the appropriate tax paid and 
the red strip stamps attached to the bottles. After the original 
bottling, the claimant company received the above orders for its 
products. 

Ordinarily, under the law, distilled spirits and wines must have been 
packaged or bottled especially for export under regulations prescribed 
by the Commissioner in order for the company to receive a refund or 
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2 CROSSE & BLACKWELL CO. 


drawback of the internal-revenue tax. The above orders, however, 
were too small to be processed directly in the manner prescribed by 
law and since part of the orders were destined for the Armed Forces 
overseas, officers of the claimant company went to the fifth district 
office of the Alcohol Tax Unit in Baltimore, Md., seeking information 
as to the manner in which these orders could be handled. 

Company officials were told that it would be permissible to with- 
draw cases bottled for domestic consumption to be rebottled for expor! 
and the company thereafter removed the red strip stamps, chang: 
the labels and recased the goods. "These operations took pli ice und 
the supervision of the United States storekeeper-gauger who approved 
and signed the proper forms covering the preparation of the bottles 
for export. However, when the claimant submitted his request. foi 
refund of the tax previously paid, such retund was refused adminis- 
trativelv as to the four orders heretofore mentioned. 

On other orders similar to those described, the claimant was suc- 
cessful in securing a tax refund. However, as to these orders, the 
Internal Revenue Bureau took the position that since the goods had not 
been packaged or bottled especially for export, no tax refund could be 
paid. Consequently, this legislation represents the only method by 
which claimants may receive the refund which they claim. 

The Department of the Treasury in its report on this legislation 
states that while the Department, as a general rule, believes it inap- 
propriate to alleviate claimants from the consequence of individual 
noncompliance of the law by the enactment of private relief bills 
nevertheless in the present case it believes that a misunderstandin 
arose because of the acquiescence of the Government representative 
in the steps actually taken by the company. The Department ther 
fore states that it has no objection to the enactment of this legislation 
The committee believes that the legislation should be approved inas 
much as the claimant company acted in good faith and pursuant to th. 
directions of the administrative agency which subsequently withheld 
relief after compliance by the company with the procedure suggested 

Attached to this report is the report of the Treasury Department in 
connection with this claim and an affidavit executed by the secretary- 
treasurer of the claimant company. 


TREASURY DEPAFTMENT, 
OFFICE OF THE SECRETARY, 
Washington, June 10, 1055. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Old House Office Building, 
Washington 25, D. C, 

My DEAR MR. CHAIRMAN: This letter is in reply to your request 
of March 10, 1955, for a report on H. R. 4633 (84th C ong., Ist sess.), 
entitled “A bill for the relief of Crosse & Blackwell Co.’ 

Н. R. 4633 would authorize and direct the Secretary of the Treasury 
to pay out of any money in the Treasury not otherwise appropriated, 
the sum of $1,620.09 to the Crosse & Blackwell Co., of Baltimore, Md., 
in full settlement of all claims against the U nited States. ‘The bill 
recites that this sum “represents the tax refund on four overseas 
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shipments of alcoholic products on which the taxes were paid at the 
time of bottling, but on which drawback claims were rejected.” 

This Department has made a careful investigation into the facts of 
this case. It appears that between January 22 and July 17, 1951, 
the Crosse & Blackwell Co. made 2 shipments of bottled alcoholic 
products for export to foreign countries and 2 shipments of such 
products for loading as supplies upon certain vessels and aircraft 
(this latter disposition being considered *exportation"). ‘ihe spirits 
contained in all four of these shipments had originally been bottled 
especially for domestic consumption, and accordingly had red strip 
stamps attached to the bottles. In connection with the filling of 
these orders the company removed the red strip stamps, changed 
the labe ls, and recased the goods. ‘These oper: itions took pl: ice 
under the supervision of a United States storekeeper-gauger, who 
approved and signed the proper forms covering the preparation of 
the bottles for export. 

The applicable law provided, however, that “such distilled spirits 
and wines [must] have been packaged or bottled especially for export, 
under regulations prescribed by the Commissioner,” in order for the 
company to receive a refund, or drawback, of the internal-revenue tax 
which had been paid (Internal Revenue Code of 1939, see. 3179; see 
Treasury, Regulations 28, sec. 176.11 et seq.). The regulations pre- 
scribed various requirements, such as the filing of proper application 
and notice of intention to bottle especially for export, the conducting 
of bottling for export separately from bottling for domestic purposes, 
and the compli: ince with special labeling, casing, and marking requires 
ments. 

Inasmuch as the goods in question were not *packaged or bottled 
especially for export," but instead were originally Боё led for domestic 
use and later had the tax stamps removed and were recased and re- 
labeled, the company’s claims for drawback of tax were rejected by 
this Department. 

As a general rule, this Department believes that it is inappropriate 
to alleviate, by the enactment of private relief bills, the consequences 
of individual noncompliance with generally applicable provisions of 
law. In the present case, however, it appears quite possible that a 
misunderstanding arose, on the part of the Crosse & Blackwell Co., as 
to the steps necessary for compliance with the law because of the ac- 
quiescence of the Government's representative (the storekeeper- 
gauger) in the steps which were actually taken by the company. Be- 
cause of this exceptional cizcumstance in the case, and because it 
appears that the company attempted in good faith to comply with the 
law, this Department would not object to the enactment of H. R. 
4633. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Very truly yours, 
H. CHAPMAN Rose, 
Acting Secretary of the Treasury. 
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State oF MARYLAND, 
City of Baltimore, to wit: 

On the 1st day of July 1955 personally appeared before me Granville 
F. Atkinson, the secretary-treasurer of the Crosse & Blackwell Co., 
and made oath in due form of law, as follows 

These cleims aggregate $1,620.09 and are designated at the liquor 
division a* : rawback entries 6, 7, 8, and 9. 

In the fall of 1950, we rec eived small cocktail orders for export. 
The first was from the group locker fund, Special Service Section, 
Headquarters and Service Group, General Headquarters, Far East 
Command, APO 500. This order was split into 3 shipments as 
follows: 19 cases Manhattan, 9 cases Tom Collins, 9 cases Martini, 
and 9 cases old fashioned. The second shipment was 25 cases eggnog, 
and the third was 10 cases eggnog, 3 cases Manhattan, and 3 cases 
Martini. These shipments were grouped together and designated as 
*Drawback entry No. 4." 

Since no raw materials that are already in process may enter a 
batch prepared for export, each export order must be especially 
prepared, starting with new barrels from the warehouse and new enses 
from either a wholesale operation or our finished products room, 

As these orders were too small to be Кее directly in the 
prescribed manner and since they were destined for the Armed Forces 
overseas, we went to the fifth district office of the Aleohol Tax Unit 
in Baltimore to ask if they knew of any manner in which these orders 
could be handled. We were told that it was permissible to withdraw 
cases bottled for domestic consumption to be rebottled for export, 
and it is from this term “rebottling” that our difficulty arose. Alcohol 
Tax Unit form 230, which is the Government record of goods dumped 
and bottled without rectification, is also used for the type of opera- 
tion that we intended to carry out as set forth in regulation 15, para- 
graph 13654, section 190-706 headed “Rebottling, Relabeling and 
Restamping Bottled Spirits.”’ 

The following information for carrying out this operation along 
with the amendments to be applied to stand: ird. Government. forms 
was given to us by Alcohol 'Tax Unit people of the fifth district office 
and, just for the record, we at one time or another talked to the 
following people at the fifth district office concerning this matter: 
Mr. Schlusser and Mr. Williams, both of whom usually referred us 
to Mr. Munter and Mr. Amid. It was from 1 of the latter 2 people 
that the following data was obtained. 

The following are instructions, as before mentioned, for handling 
this operation: 

“Information put on front of form 230—‘The above-described 
spirits or wines rectified pursuant to form 122, serial] No... 
dated .... and bottled pursuant to form 237, serial 
Ne 20. 0- dated . .., are to be dumped and bottled 
especially for export with benefit of drawback.’ 

“Information put on back of form 230—‘The above spirits were 
bottled for export with benefit of drawback as shown on reverse side 
of form 230.’ ”’ 

Form 230: Description and Gage of Spirits or Wines for Bottling 
Without Rectification” changed to read “Description and Gage of 
Spirits or Wines for Bottling Especially for Export With Benefit of 


Drawback.” “Packages” changed to “Cases”; “for bottling without 
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rectification” changed to “for bottling especially for export with 
benefit of drawback”; “gage of bottling tank after reduction" changed 
to “gage of original cases". Wherever word “packages” appeared, 
changed to “cases’’. 

Also on back of form 230 information with regard to spirits and 
wine listed for drawback purposes. 

Notation put on form 230 by S. S. gauger as follows: “Scalped 
stamps not attached for form 230 because spirits were contained in 
bottles, all of which bore proper red strip stamps.”’ 

Form 1582—Quadruplicate. 

Form 1583—Triplicate (did not use). 

Form 1684—Triplicate (did not use). 

*" Rebottling" in the liquor business is a term used for just about any 
operation carried out on bottles which requires the destruction and 
the reapplication of red strip stamps. It is this fact that determines 
whether or not the Alcohol Tax Unit forms 230 are filed. For instance, 
it is our practice to store under cold-storage conditions eggnog carried 
from one year to the next where the amount is substantial. When we 
bring these goods out of the cold warehouse on a humid day, the 
bottles sweat and ruin the labels. If we return these cases to the 
bottling floor of the rectifying plant and relabel them, it is termed a 
"rebottling" operation. In fact, the Alcohol Tax Unit uses various 
forms of this term, such as “token rebottling’” and “constructive 
rebottling" at times. 

For the above described operation, no Alcohol Tax Unit form 230 
would be filed. However, if the operation-were to be carried out 
upon a day that was sufficiently humid to ruin the cel-o-seals and 
strip stamps as well as labels, rebottling operation wou!d be carried 
out for which a form 230 would be filed, the difference in the two 
instances being whether or not the new red strip stamps were required. 
But in both instances the operation is considered a rebottling opera- 
tion. This comes from the fact that the bottling operation does not 
stop between the filler and the capper. It is not considered to be 
complete until the bottles are in the cases and the cases physically 
removed from the bottling floor to the finished products room, which, 
of course, is still under Alcohol Tax Unit supervision. 

The first claim No. 4, as designated above, was prepared as in- 
structed, shipped and the drawback subsequently paid by the 
Treasury. 

The next order, designated as "drawback entry No. 5," consisting 
of 5 cases of Manhattan, 5 cases Martini, 5 cases Old Fashioned, and 
5 cases Gibson, was shipped to the O. S. S. Sogo Co., Ltd., Kobe, 
Japan, after being prepared in a manner similar to entry No. 4 and 
the drawback subsequently paid. 

The next order, designated as “drawback entry No. 6,” consisted 
of 13 cases Gibson and 7 cases Manhattan cocktail and wsa consigned 
to the Chicago & Southern Airlines for use on their overseas flights. 
The claim amounted to $292.45 and was subsequently rejected after 
it had been prepared in a manner identical to claims 4 and 5. 

Drawback claim No. 7: 13 cases fifth Manhattan cocktail; 7 cases 
fifth Gibson cocktail. 

Shipped to Chicago & Southern Air Lines, New Orleans, La., for 
use on their flights outside the continental limits of the United States. 
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Our claim for $273.39 not allowed on the same basis as the rejection 
of drawback claim No. 6. 

Drawback claim No. 8: 15 cases fifth Manhattan cocktail; 15 cases 
fifth Martini cocktail. 

Shipped to the group locker fund, Far Eastern Command, Tokyo, 
Japan, for subsequent resale to the Armed Forces in that theater. 
Our claim for $395.36 was not allowed on the same basis as the 
rejection of drawback claim No. 6. 

Drawback claim No. 9: 25 cases fifth Manhattan cocktail; 25 cases 
fifth Martini cocktail. 

Shipped to Saccone & Speed, Ltd., Rochester, Kent, England, for 
subsequent resale to the Armed Forces in that theater. Our claim for 
$658.89 was not allowed on the same basis as the rejection of drawback 
claim No. 6. 

Claim No. 6, as requested in our memo of August 16, was sub- 
sequently reopened and, after much discussion, it was finally decided 
against us by Mr.’ Avis, the Deputy Commissioner in Charge of the 
Alcohol Tax Unit, at the insistence of his Legal Division. However, 
Mr. Avis and Mr. Grigsby, the Assistant Deputy Commissioner, both 
stated that, in their opinion, they were satisfied that we had been so 
instructed by people in the fifth district office and that, while they 
were not in a position to overrule their legal opinion and pay this 
claim, were we to go to our local Representative in Congress and 
request a private bill to reclaim this money they would not oppose 
it and, in fact, would write a favorable opinion. 

In several instances since then, when I have been in Washington 
and have for one reason or another seen Mr. Avis or Mr. Grigsby, 


I have been asked if we had ever done anything about getting our 


money back on these claims. In fact, it was after my most recent 
conversations with Mr. Grigsby concerning other drawback matters 
for Eastern Avenue, in which we received favorable decisions, that 
the matter again arose. It was at that time pointed out that it is 
the practice of the Alcohol Tax Unit to oppose all such private bills 
because, in their opinion, the possession of a political advantageous 
position by one distiller or rectifier should not give him privileges 
not accruing to others, but that, in our own case, because we had 
acted in good faith and because they were satisfied that we had been 
so instructed by Alcohol Tax Unit personnel, they would make an 
exception and go along with it. They pointed out, too, that we 
hod not allow further time to elapse before doing it if we ever 
wanted to, because too much depended upon personal memory and 
impressions of what took place at a time already 2 years old. 
THomas R. CORNELIUS, Jr., 
Notary Public. 


My commission expires May 6, 1957. 


О 
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ARTHUR H. HOMEYER 


May 1, 1956.—Filed, under authority of the order of the Senate of APRIL 30 
(legislative day, APRIL 26), 1956, and ordered to be printed 


Mr. E4sTLAND, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 5495] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 5495) for the relief of Arthur H. Homeyer, having considered 
the same, reports favorably thereon, without amendment, and recom- 
mends that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to relieve Arthur H. 
Homeyer of all liability to repay the United States the sum of 
$1,415.33, representing the amounts of payments made on certain 
vouchers certified by him to which the General Accounting Office has 
taken exception. 

STATEMENT 


The bill would relieve a certifying officer of liability to repay to the 
United States the sum of $1,415.33. This sum represents the differ- 
ential in cost between rental of equipment at daily or weekly rates and 
the rental of such equipment at a monthly rate. The project officer 
rented the equipment on a daily or weekly basis, but the General 
Accounting Office, upon audit, determined that the monthly rate 
should have been used. Accordingly this sum was withheld from 
other moneys due the contractor. 

Thereafter the contractor submitted two reclaim vouchers totaling 
$1,415.33 to the Boston office of the Public Housing Administration. 
Fiscal activities of the Boston office had been terminated so the vouch- 
ers were transmitted to the New York office. These vouchers carried 
the approval of the project engineer and the project accountant and 
were ultimately certified for payment by the claimant. 

The General Accounting Office took exception to the payments 
and, collection efforts having failed, the matter was referred to the 
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Department of Justice. The United States attorney has instituted 
suit to recover the above sum from the certifying officer which action 
is being held in abeyance pending a determination by Congress on 
this legislation. 

The claimant’s superior has written that the matter of the type of 
rental was for the determination of the project engineer and claimant 
had no alternative but to pay on a weekly basis as certified by the 
project engineer and project accountant. 

The Housing Administration and the General Accounting Office 
have failed to afford the claimant the administrative relief available 
by statute on the contention that the type of voucher should have put 
the certifying officer on notice that further inquiry was necessary. If 
such further inquiry had been made it would have disclosed the earlier 
exception of the General Accounting Office and the payments would 
not have been made. However, neither the Housing and Home 
Finance Administrator nor the Comptroller General object to enact- 
ment of this bill. 

The committee believes that the legislation should be favorably 
considered inasmuch as there is no evidence that the claimant any 
way personally profited from the overpayment or that any fraud was 
involved. In addition it would appear, particularly from the informa- 
tion contained in the letter signed by the claimant’s superior, that 
payment for the rental equipment on the weekly rather than the 
monthly basis involved a matter of judgment. The committee there- 
fore believes that this claimant should not be held responsible and 
therefore recommends favorable consideration of the legislation. 

Attached hereto are reports from the Housing and Home Finance 


Agency, the Comptroller General of the United States and other 
pertinent data received by the House Judiciary Committee in con- 
nection with this claim. 


HovsiNG AND Home FINANCE AGENCY, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D. C., November 8, 1955. 
Re H. R. 5495, 84th Congress. 


Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN CELLER: This is in reply to vour letter of 
July 7, requesting the views of this Agency on H. R. 5495, a bill for 
the relief of Arthur H. Homeyer. 

Under the provisions of this bill. Mr. Homeyer would be relieved 
of liability to repay to the United States the sum of $1,415.33, repre- 
senting the amounts of payments made on 2 vouchers certified by 
him as an authorized certifying officer for the Public Housing Ad- 
ministration. The indebtedness of Mr. Homeyer arises out of ex- 
ceptions taken by the General Accounting Office in the audit of these 
vouchers. The General Accounting issued certificate of settlement 
No. DA-1161, dated November 20, 1953, evidencing an indebtedness 
to the United States on the part of Mr. Homeyer in the amount of 
$1,415.33. 

The General Accounting Office took exception to the certification 
of these vouchers because certain rental payments for construction 
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equipment in the Boston, Mass., area during 1946, were made on a 
daily or weekly basis when monthly rates should have been applied. 
Under the provisions of the contract, rental rates for equipment were 
not to be in excess of those specified in maximum price regulation 134, 
Collation No. 2 (Federal Register, Jan 16, 1945, p. 597, et seq.). 
Section 2 of MPR 134 prescribed daily, weekly, and monthly rates. 
Section 3 (a) provided in substance that “irrespective of whether 
* * * equipment is leased by the hour, day, week, month, or on any 
other basis," the applicability of the daily, weekly, or monthly rate 
shall be determined by the number of consecutive days during which 
the equiment *'is in lessee's possession"; and section 3 (b) provided 
that section 3 (a) should apply even where the periods of rental are 
not consecutive, if the lessee is willing to rent the equipment con- 
tinuously and the interval between the rental periods does not exceed 
30 days. 

The work under the contract was performed at various sites, but 
the equipment was, with a few exceptions, used continuously, having 
been moved overnight from one site to the next. Notwithstanding 
this continued use, the project engineer had approved a separate rental 
agreement for each period that the equipment was used at a particular 
site. ‘This resulted in a charge of daily or weekly rates in some in- 
stances when monthly rates should have been applicable under the 
requirements of MPR 134 outlined above. 

When the contractor first submitted vouchers which included a 
request for reimbursement for equipment rentals, the Boston field 
office suspended payment of certain amounts on the basis that daily 
or weekly rates had been charged where monthly rates should appar- 
ently have been applied. Thereafter, the Boston office was closed 
and its work was transferred to the New York field office, and the 
contractor submitted reclaim vouchers to the New York office, with 
letters setting forth his contention that the shorter term rates were 
properly applicable because ‘“‘each proceed order under the prime con- 
tract was treated * * * as a separate and distinct contract" and 
“separate rental agreements were written for each proceed order 
* * *" Subsequently, Mr. Homeyer certified the ides vouchers 
for payment. 

On February 4, 1954, this Agency informed the Comptroller General 
that an examination of the files relative to the certification of the 
vouchers in question had been made with a view of determining 
whether Mr. ее might be entitled to relief under the act of 
December 29, 1941 (55 Stat. 875) and that the material available for 
examination did not appear to afford a basis for requesting such relief. 

The United States attorney in Baltimore, Md., was requested by 
the Department of Justice on October 25, 1954, to institute suit against 
Mr. Homeyer and his surety, the American Bonding Company of 
Baltimore. On the same date, the Department of Justice inquired 
of this Agency whether any steps would be taken by it to request 
relief for Mr. Homeyer. In a letter dated November 8, 1954, the 
Department of Justice was informed that this Agency had no expecta- 
tion of submitting a request for relief to the Comptroller General in 
Mr. Homeyer’s case. After the Department of Justice learned of the 
introduction in Congress of a bill for the relief of Mr. Homeyer, it 
instructed the United States attorney in Baltimore to hold the suit 
instituted by him in abeyance until the present session of Congress 
has had an opportunity to act upon the legislation. 
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We have taken the position, that in view of the provisions of MPR 
134 and the fact that Mr. Homeyer must have been on notice that the 
reclaim vouchers involved an open issue, the record does not afford a 
basis for requesting administrative relief for Mr. Homeyer. 

Although this Agency took the position that under existing law the 
facts did not warrant an application for administrative relief for Mr. 
Homeyer, we recognize that the lapse of time and other equitable 
considerations may be regarded by the Congress as warranting statu- 
tory relief in this case. If the Congress so determines, this Agency 
would have no objection to the enactment of the bill. 

I have been advised by the Bureau of the Budget that there would 
be no objection to the submission of this report. 

Sincerely yours, 
ALBERT M. Cone, 
Administrator. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, August 4, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

DeaR MR. CHAIRMAN: Reference is made to your letter of July 7, 
1955, acknowledged on July 11, requesting our comments on H. R. 
5495, 84th Congress, a bill to relieve Arthur H. Homeyer from liability 
to repay the sum of $1,415.33 overpaid upon his certification as certi- 
fying officer with the Public Housing Administration. 

The vouchers referred to in H. R. 5495, on which the General Ac- 
counting Office has stated exceptions to payment, cover reclaims of 
amounts previously collected from the J. F. Fitzgerald Construction 
Co. for overpayment of rental on construction equipment in the Boston 
area under contract HA(Co)vph-33. Original payments under this 
contract were made by the Boston regional office of the Public Hous- 
ing Administration during the period November 1946, through 
February 1947. Audit of these payments by the General Accounting 
Office indicated they were computed on a daily or weekly rental rate 
instead of a lower monthly rental rate applicable under the terms of 
the contract and maximum price regulation 134 (10 Federal Register 
597) incorporated in the contract by reference. Upon receipt of 
informal advice from the General Accounting Office to that effect, 
the Boston regional office of the Public Housing Administration 
effected collection of the overpayments totaling $1,415.33, by deduc- 
tion from other payments due the contractor in July 1947. 

On September 11, 1947, the contractor submitted a reclaim voucher 
in the amount of $951.99, covering a portion of the sum deducted 
from the July 1947 rental payments, to the Boston regional office. 
This voucher indicated the amount reclaimed was the subject of 
audit difference statement No. 13, and was accompanied by a letter 
from the contractor which indicated the basis for the reclaim. Since 
fiscal activities of the Boston regional office had been transferred 
to the New York office prior to receipt of the reclaim voucher, the 
voucher after having been approved by the project engineer and 
the project accountant was forwarded to Mr. Homeyer at New York 
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City, who certified it for payment on October 8, 1947. The voucher 
was paid on October 15, 1947, on the strength of such certification. 
A second voucher in the amount of $463.34, covering the remainder 
of the sum deducted from amounts due the contractor, was certified 
for payment by Mr. Homeyer under the same procedure on November 
18, 1947, and was paid on December 9, 1947. 

The General Accounting Office stated formal exceptions to these 
payments on December 22, 1949, and the Public Housing Administra- 
tion, having failed in administrative efforts to collect the amount 
of the overpayment from the contractor or payee, referred the matter 
to the General Accounting Office as an uncollectible item. Although 
demand was made on the contractor for the amount involved, the 
amount has not been collected to date. 

Certificate of settlement No. DA-1161 showing outstanding ex- 
ceptions against Arthur H. Homevyer in the amount of $1,415.33 was 
issued under date of November 20, 1953, and demand for payment 
was made on Mr. Homeyer and his surety, the American Bonding 
Co. of Baltimore, on December 30, 1953. Under date of October 13, 
1954, the matter was referred to the Attorney General for collection. 
On June 24, 1955, the Department of Justice advised this Office that 
action on Civil No. 7828, instituted in the United States District 
Court for the District of Maryland against the American Bonding 
Co. of Baltimore and Arthur H. Homeyer for the amount of indebt- 
edness stated in the above certificate, would be held in abeyance pend- 
ing consideration by the Congress of H. R. 5495. 

With respect to the proposed legislation, careful consideration should 
be given the responsibilities which specifically have been placed upon 
certifying officers by the Congress, and the provisions for relieving 
such officers which are contained in section 2 of the act of December 
29, 1941 (55 Stat. 875, 31 U. S. C. 820). The said act provides that 
a certifying officer shall be held responsible for the legality of pay- 
ments and be held accountable and required to make good to the 
United States the amount of any payment prohibited by iaw or which 
did not represent a legal obligation under the appropriation or fund 
involved. It further provides that the Comptroller General may, 
in his discretion, relieve certifying officers of liability for any payment 
otherwise proper whenever he finds “(1) that the certification was 
based on official records and that such certifying officer or employee 
did not know, and by reasonable diligence and inquiry could not have 
ascertained, the actual facts, or (2) that the obligation was incurred 
in good faith, that the payment was not contrary to any statutory 
provision specifically prohibiting payments of the character involved, 
and that the United States has received value for such payment.”’ 

It is our opinion from the present record that the circumstances in 
the instant case do not warrant relief under the provisions of the above 
act since Mr. Homever, from the notation on the voucher that the 
amount was previously deducted and the accompanying letter showing 
the basis for the reclaim, should have been on notice that the amount 
previously was collected as an improper payment which, in the exercise 
of due diligence, should have been investigated prior to certification. 
Had such an inquiry been made, the doubtful nature of the reclaim 
would have become apparent and the erroneous payments been 
avoided. Additionally, since the United States was not legally 
liable for payment of the amounts involved, value for such payments 
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was not received by the United States. The Assistant Commissioner 
for Administration, Public Housing Administration, in letter dated 
February 4, 1954, to the Comptroller General advised that the material 
available does not appear to afford a basis for requesting relief under 
the act of December 29, 1941 (55 Stat. 875). 

However, the record here does not indicate Mr. Homeyer in any way 
personally profited from the overpayment or that any fraud was in- 
volved. The voucher was approved by the project engineer and 
project accountant, which may have caused Mr. Homeyer to conclude 
that the basis for collecting back from the contractor the amounts 
previously paid had proven to be inadequate and then resolved in the 
contractor’s favor. Accordingly we would not object to the Congress, 
if it deems it advisable, granting relief to the involved certifying officer. 

With reference to that portion of H. R. 5495 which indicates that 
Mr. Homeyer is unable to defend himself against action by the United 
States due to loss of records relating to the transactions covered by 
the vouchers, we are unable to offer an opinion in the absence of in- 
formation identifying the specific records involved. "The records on 
file in the General Accounting Office, including the contract and 
vouchers involved in the transaction, appear to be complete. The 
American Bonding Company of Baltimore was advised under date of 
December 30, 1953, that our file would be available for examination. 
There is no record of a request by the surety or by Mr. Homeyer for 
such examination. 

The amount of the overpayment on voucher 415764 should be 
$463.34 rather than $463.32. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Recron II, New York 1, N. Y., 
June 4, 1948. 
Hvan C. ALEXANDER, 
Auditor in Charge, General Accounting Office, 
New York 1, N. Y. 

Dear Mr. ALEXANDER: Reference is made to your inquiry dated 
May 24, 1948, pertaining to reclaim vouchers V-27055-110 and 
V-19129-91, covering payment to J. F. Fitzgerald Construction Co., 
operating out of old region 1. 

These reclaim vouchers totaling $1,415.33 were reimbursed to the 
contractor by this office on the basis of certifications by R. F. Smith, 
project engineer and M. Bloom, project accountant, formerly em- 
ployed by the Boston office. 

A review of correspondence on file indicates that reclaim payments 
were made for equipment on a weekly basis as entered into and 
approved on purchase orders and rental agreements. 

The contention of the General Accounting Office of Boston was that 
the equipment rented should have been paid on a monthly basis, 
which is cheaper than rental on a weekly basis. However, it was 
within the jurisdiction of the project engineer to determine at the 
time, on which basis the rental was practical. Even though it 
developed later that the monthly basis was cheaper, this office had 
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no alternative but to pay oa a weekly basis as entered into and 
certified by the project engineer and project accountant concerned. 
Sincerely yours, 
Murray N. Price, 
Regional Finance Officer. 


AFFIDAVIT 


District OF COLUMBIA, 8s: 

I, Arthur H. Homeyer, depose and say, that I adopt as my state- 
ment of the facts of my case in sup port of H. R. 5495, the letter dated 
February 23, 1955, addressed to Congressman Ric hard E. Lankford 
and signed by my attorney, Frederick T. M. Crowley, which is 
repeated herein as follows: 

FEBRUARY 23, 1955. 
Re Arthur H. Homeyer, 5703 Greenleaf Road, Cheverly, Md., H. R. 
5495. 
Hon. RIcHARD E. LANKFORD, 
New House Office Building, 
Washington 25, D. C. 

DEAR CONGRESSMAN LANFORD: It was a great pleasure to meet 
you on Thursday, February 17, 1955, and to discuss Mr. Homeyer’s 
problem with you. In accordance with our discussion at that time, 
I am submitting herein an outline of the facts concerning his case. 

During 1947, while employed as certifying officer of the Public 
Housing Administration in New York City, Mr. Homeyer certified 
two vouchers for payment among many many others. These two 
vouchers, voucher 2-266799 in the amount of $951.99 dated October 
1947, and voucher 415764 in the amount of $463.34 dated December 
1947, in favor of the J. F. Fitzgerald Construction Co. of Boston, 
Mass., are alleged by the Government to represent the difference 
between the higher daily and weekly OPA equipment rental rates 
charged to each project by the contractor under contract No. 
HA(Co)vph-33 between the United States of America and the J. F. 
Fitzgerald Construction Co. and the lower OPA monthly rate available 
under the said contraet. 

Mr. Homeyer contends that he was correct in certifying the said 
vouchers and is supported in this contention by his then superior in 
a letter written by such then superior, Mr. Murray N. Price, regional 
finance officer, in June 1948. A copy of Mr. Price’s letter is attached 
hereto for yeur information. 

Mr. Homeyer further contends that if the said vouchers were not 
properly certified such act was done in pure error and not as the 
result of any intent on his part, but resulted from an administrative 
change in the Public Housing Administration. The accounts of the 
Fitzgerald Co. were transferred into Mr. Homeyer’s office as the result 
of the closing of the Boston Public Housing Administration Office 
and consolidation of activities into the New York office. A Mr. Saul 
Harris, project accountant from Boston went to New York to assist 
Mr. Homeyer with the Boston accounts including those in question 
here of which Mr. Homeyer had no detailed knowledge or familiarity. 

Mr. Harris, now a public accountant in Boston, has replied to my 
request for information stating that he has no recollection of these 
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8 ARTHUR H. HOMEYER 


vouchers and “I am certain that Mr. Homeyer did not certify these 
vouchers unless they were in order or received valid reasons for 
their clearance.” 

Officials of the Public Housing Administration in Washington advise 
that they have investigated the General Accounting Office exceptions 
to the best of their ability, but that because of the loss of records of 
the New Y--k office thev are unable to request a release for Mr. 
Homever. he Publie Housing Administration advises that GAO 
will release those individuals for which Public Housing requests relief, 
but this is on a gentleman's agreement that a release will not be 
requested if Public Housing does not have full proof to substantiate 
its request. The loss of the above-mentioned files renders this 
impossible. 

Mr. Homeyer further contends that by the provisions of Public 
Law 310, 83d Congress, certifying officers of the Army, Navy, Air 
Force, and Coast Guard are relieved from this type of accountability. 
He further contends that the vouchers in dispute concerned the re- 
moval and reerection of barracks for veterans and so had a connection 
with World War II and its aftermath as was argued in behalf of the 
military certifying officers concerning the said Public Law 310, 83d 
Congress. 

Mr. Homeyer further contends that it is impossible for him to 
properly defend himself against the Government’s position because: 
(1) Public Housing cannot find the records he needs: (2) of the wit- 
nesses who can be located, one has no recollection of these vouchers 
and the cost of fitiding and bringing the others to court is prohibitive 

Mr. Homeyer is an unfortunate victim of circumstances whose only 
relief lies in a private bill relieving him of accountability under the 
aforesaid vouchers. It is therefore respectfully requested that you 
use your good offices to introduce such a bill on behalf of your said 
constituent, Mr. Homeyer. 

Such private bill will enable us to obtain a continuance of the liti 
gation against Mr. Homeyer, civil action No. 7828 in the United 
States district court in Baltimore, Md., and will result. upon enact- 
ment into law, in the final dismissal of the said civil action by the 
United States against Mr. Homeyer. 

We are grateful for your kind assistance in this regard, 

Sincerely yours, 
FREDERICK T. M. Crow tey. 
AnrHUR H. Homeyenr. 
Subscribed and sworn to before me this 22d day of November 1955. 


[SEAL] ManrHA H. WILHELM, 
Notary Public. 


My commission expires August 31, 1956. 
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1956.—Filed under authority of the order of the Senate of Aprit 30 
(legislative day, APRIL 26), 1956, and ordered to be printed 


Mr. EasrLAND, from the Committee on the Judiciary, submitted the 
follow ing 


REPORT 
{To accompany H. R. 6395] 


The Committee on the Judiciary, to which was referred the bill 


(H. R. 6395) for the relief of Thomas W. Bevans and others, having 
considered the same, reports favorably thereon without amendment 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to extend relief to certain 
disbursing officers of the armed services for losses or payments in- 
curred or made in good faith and free from fraud or collusion during 
the period September 8, 1939, to July 1, 1948. In each of these 
accounts the disbursing officer or former disbursing officer has re- 
imbursed the Government from personal funds for the amount of the 
deficiency. The proposed legislation authorizes repayment of those 
amounts to those officers and former officers, 


STATEMENT 


This proposed legislation is a part of the Department of Defense 
legislative program for 1955. 

Existing law (the act of July 26, 1947, 61 Stat. 493, as amended) 
authorizes the Comptroller General of the United States to relieve 
disbursing officers from accountability or responsibility for losses of 
funds or accounts occurring between September 8, 1939, to July 1, 
1948, if the loss was free from fraud or collusion and incurred in good 
faith, and to allow credits in the settlement of the accounts of those 
officers. The officers covered by this bill would have been eligible 
under this legislation except for the fact that they paid back the 
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2 THOMAS W. BEVANS AND OTHERS 


deficiencies from their own funds, and the Comptroller General so 
ruled. 

After consideration of the facts as contained in the communication 
from the Department of the Navy and the accompanying statement 
concerning each officer inciuded in the bill, the committee is of the 
opinion that this are is meritorious and, therefore, recommends 
that the bill, H. R. 6395, be favorably considered. 

Attached hereto and funde a part hereof is the communication 
from the Department of the Navy dated May 12, 1955, above referred 
to. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 12, 1956. 
Hon. Sam RAYBURN, 
Speaker of the House of Representatives, Washington 25, D. C. 

My Dear MR. Speaker: There is forwarded herewith a draft of proposed 
legislation for the relief of Thomas W. Bevans and others. 

This proposed legislation is a part of the Department of Defense legislative 
program for 1955 and the Bureau of the Budget has advised that there will be 
no objection to its transmittal to the Congress. The Department of the Navy 
has been designated as the representative of the Department of Defense for this 
legislation. It is recommended that this proposal be enacted by the Congress. 


PURPOSE OF THE LEGISLATION 


The purpose of this proposed legislation is to extend relief to certain specified 
disbursing officers and former disbursing officers of the armed services for losses or 
payments incurred or made in good faith and free from fraud or collusion during 
the period from September 8, 1939, to July 1, 1948. 

By the act of July 26, 1947 (61 Stat. 493), as amended by Public Law 310, 83d 
Congress, approved March 7, 1954, Congress authorized the Comptroller General 
of the United States to relieve disbursing officers from accountability or respon- 
sibility for losses of funds or accounts occurring between September 8, 1939, and 
July 1, 1948, if the loss was free from fraud or collusion and was incurred in good 
faith; and to allow credits in the settlement of accounts of such officers for pav- 
ments made in good faith on publie aecounts during such period if the payments 
&ppear to have boen free from fraud or collusion, notw ithstanding failure to comply 
with the requireme nts of existing law, or re rulations made purstrant thereto 

The 44 disbursing officers or former disbursing officers listed in the proposed 
legislation would be eligible for relief ide r the present legislation except for one 
factor. All of the 44 have already reimbursed the Government from their personal 
funds for the differenees in their accounts and the accounts have been settled 
without any deficiencies therein. 

The Comptroller General has ruled that a statute relieving accountable officers, 
in proper cases, of responsibility and accountability for deficiencies in Government 
funds has no application where no deficiency exists because the accountable off cer 
has personally covered the shortage (27 Comp. Gen. 404 interpreting the act of 
Aug. 1, 1947, ch. 441, 61 Stat. 720). 

Thus, under existing legislation, no relief is available for these officers who 
personally reimbursed the Government for the differences in their accounts, which 
were caused or incurred in good faith and free from fraud or collusion. 

There is attached a statement of facts in each of the cases covered in the order 
in which the names of the disbursing officers or former disbursing officers appear 
in the proposed bill. 

COST AND BUDGET DATA 


The enactment of this proposal would cause no increase in the budgetary 
requirements of the Department of Defense. Enactment would, however, require 
refunds by the Secretary of the Treasury totaling $10,726.58. 

Sincerely yours, 


В. Н. FocLER, 
Assistant Secretary of the Navy (Material). 





THOMAS W. BEVANS AND OTHERS 


STATEMENT OF FACTS IN CASES COVERED BY PROPOSED LEGISLATION 


Lt. Thomas W. Bevans, Supply Corps, United States Navy, disbursing officer, 
U. S. S. Allagash, entered a credit for leave rations in the amount of $6.50 for 
the period December 17, 1945, to December 26, 1945, on the pay record opened 
July 1, 1946, of an enlisted man, Eskell Hall. A credit of leave rations for the 
same period had been entered by another disbursing officer on the man's pay 
record closed June 30, 1946. Lieutenant Bevans deposited the sum of $6.50 to 
the credit of the Treasurer of the United States in April 1952 from his personal 
funds, to liquidate the indebtedness resulting from the overpayment. 

Ensign Franklin E. Clay, Supply Corps, United States Naval Reserve, dis- 
bursing officer, U. S. S. Samuel N. Moore, overpaid two enlisted men under the 
following circumstances: On the pay record of Andrew J. Seavy & credit of 
$34.65 was entered representing dense in pay for the period December 8, 
1945, to June 30, 1946, on account of longevity. Seavy was entitled, however, 
to a credit of only $22.33, resulting in an overpayment of $12.32. On the pay 
record of Robert G. Sater a discrepancy of $211.41 occurred in reconstructing 
his temporary, general, pay account for the period July 1, 1945, to December 
31, 1946. The two items mentioned above constituted a deficiency in the sum 
of $223.73 in Ensign Clay’s disbursing account. The sum of $50 allowed Ensign 
Clay by the General Accounting Office in settlement of his claim for an additional 
uniform allowance has been deposited to the credit of the Treasurer of the United 
States as a setoff against the deficiency. 

Lt. Comdr. William R. Davenport, Supply Corps, United States Naval Reserve, 
Submarine Group 1, Charleston Group, Atlantic Reserve Fleet, and U. S. S. Jones, 
entered a checkage on the pay record opened January 1, 1947, of Frank P. Reyn- 
olds, an enlisted man, for a period of absence over leave February 25 through 28. 
This checkage was computed on the basis of 4 days instead of 6 days, resulting 
in an overpayment of $5.33. On the pay record of Harry W. Ericson, opened 
July 1, 1946, a credit of $18.90 was entered for difference in pay between $100.90 
per month and $119.70 per month for the period June 1 to 30, 1946. Ericson’s 
pay record closed June 30, 1946, shows that pay for June had already been credited 
at the rate of $119.70 per month. Lieutenant Commander Davenport deposited 
personal funds amounting to $24.23 with the Travelers Insurance Co., his surety, 
and in May 1952 that amount was deposited by the surety to the credit of the 
Treasurer of the United States to liquidate the outstanding indebtedness. 

Ens. Albert R. Dow, Suppiy Corps, United States Naval Reserve, disbursing 
officer, U. S. S. R. H. Smith, entered a credit for leave rations in the amount of 
$22.10 for the period December 29, 1945, to January 31, 1946, on the pay record 
opened July 1, 1946, of an enlisted man, Wayne B. Bonner. A credit for leave 
rations for the same period had been entered by another disbursing officer on 
the man’s pay record closed to June 30, 1946. Ensign Dow deposited the sum of 
$22.10 to the credit of the Treasurer of the United States in January 1952 from 
his personal funds, to liquidate the indebtedness resulting from the overpayment. 

In November 1946, on voucher No. 17, Ens. Jack Futerfas, Supply Corps, 
United States Navy, disbursing officer, U. S. S. Kenneth L. Bailey, paid a depend- 
ent travel claim of an enlisted man, Lawrence M. Inman. Payment of the claim 
was erroneously computed on the distance from Inman’s old permanent duty 
station to the actual location of the ship, when it should have been computed on 
the distance from the old permanent duty station to the home yard of the ship. 
An overpayment of $17.44 resulted. In October 1951 the sum of $17.44 was 
deposited to the credit of the Treasurer of the United States by, Ensign Futerfas 
from his personal funds. 

Lt. (jg.) Aloys A. Godar, Supply Corps, United States Naval Reserve, dis- 
bursing officer, U. 8S. S. Herbert J. Thomas, overpaid an enlisted man, John Isaacs, 
in the amount of $5.52. The overpayment resulted from the fact that a checkage 
for national service life insurance allotment, at $1.38 per month, was not charged 
on Isaac's pay record for the period January through April 1946. Lieutenant (jg.) 
Godar deposited $5.52 to the credit of the Treasurer of the United States from 
his personal funds in October 1951. 

Lt. (jg.) Richard K. Greenlee, Jr., Supply Corps, United States Naval Reserve, 
disbursing officer, U. S. S. Mindoro, overpaid three enlisted men under the follow- 
ing circumstances: On the pay record of Theodore: F. Logan, a credit of $20 for 

uarterly clothing maintenance allowance was entered on October 1, 1946, when 

gan was not entitled to the credit prior to April 1, 1947. On the pay record 
of Isaac Boyde, the overpaid balance of $17.58 on pay record closed December 31, 
1946, was not carried forward to Boyde’s pay record opened January 1, 1947. 
On the pay record of Carl C. MacFarland, opened January 1, 1947, a credit of 
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4 THOMAS W. BEVANS AND OTHERS 


$31 was entered for sea and foreign service duty pay at $30 per month for the 
period November 30 to December 31, 1946, when the credit had already been 
entered on MacFarland's pay record closed December 31, 1946. The sum of 
$30.88 allowed Lieutenant (jg.) Greenlee by the General Accounting Office on 
a claim for arrears in pay has been deposited to the credit of the Treasurer of 
the United States as a setoff against the balance of $68.58 in the officer’s disbursing 
account. 

Ensign Owen D. Griffin, Supply Corps, United States Naval Reserve, disbursing 
officer, U. S. S. Frontier, on October 31, 1946, discovered a shortage of $4,000 in 
the official disbursing funds for which he was accountable. A court of inquiry, 
convened to inquire into the shortage, was unable to determine the cause therefor, 
but was of the opinion that the shortage was the result of theft of the amount from 
the safe of Ensign Griffin. The court was also of the opinion that Ensign Griffin 
was careless in that he had on at least one occasion between October 18 and 31, 
1946, left his safe unlocked and unattended during his absence from the disbursing 
office, but was favorably impressed by his integrity and character. Ensign 
Griffin deposited $4,000 to the credit of the Treasurer of the United States from 
his personal funds by partial payments on May 18, 1947, June 2, 1947, and June 
6, 1947. 

Ensign Hobart D. Harvey, Supply Corps, United States Navy, disbursing 
officer, Subgroup 1, Florida Group, 16th Fleet, on July 10, 1946, discovered a 
shortage of $1,503 in the official disbursing funds for which he was accountable. 
A board of investigation, convened to inquire into the shortage, was unable to 
establish the reason therefor, but was of the opinion that Ensign Harvey was 
negligent in that he failed to request the appointment of two officers to verify 
his cash on hand at the end of the accounting period on June 30, 1946, in that he 
failed to maintain cash analysis records at the conclusion of each payday during 
the period of July 1-9, 1946, and in that he failed to provide proper security for 
Government funds when he neglected to change the combination of the safe 
immediately upon relieving the former disbursing officer on June 30, 1946. 
Ensign Harvey was ineligible for relief under the act of July 26, 1947 (61 Stat. 
493), since the loss was not discovered until July 10, 1946. The sum of $1,503 
was deposited to the credit of the Treasurer of the United States by Ensign 
Harvey from his personal funds on November 5, 1947. 

Lieutenant Richard C. Hoskins, Supply Corps, United States Naval Reserve, 
disbursing officer, naval air station, Corpus Christi, Tex., was notified by the 
General Accounting Office of overpayments to 2 enlisted men as follows: Ernest 
H. Hatter, $9.10; and Robert M. Arnold, $6.50. The overpayments were due 
to the fact that checkages were not made for commuted rations at 65 cents per 
day for periods when these men were on leave and were credited with leave 
rations. The amount of $15.60 was deposited to the credit of the Treasurer 
of the United States by Lieutenant Hoskins from his personal funds in January 
1952. 

Lt. (jg) Alvin D. Jacobs, Supply Corps, United States Naval Reserve, dis- 
bursing officer, United States naval receiving station, Washington, D. C., entered 
a notice of credit due, received from another officer, in the amount of $56.44 
on the pay record opened July 1, 1944, for an enlisted man, James V. Signarile, 
in order to adjust an incorrect overpaid balance brought forward from the prior 
pay record. The error had previously been adjusted by opening a new pay 
record showing the correct overpaid balance. Lieutenant (jg.) Jacobs deposited 
$56.44 from his personal funds to liquidate an outstanding notice of exception 
raised in his account by the General Accounting Office. 

Lt. (jg.) R. V. Kelly, Supply Corps, United States Naval Reserve, disbursing 
officer, United States Marine Corps Air Station, Cherry Point, N. C., overpaid an 
enlisted man, David J. Pyne, Jr., in the sum of $10. The pay records of Pyne 
for the period July 1, 1946, to June 30, 1947, show total checkage for loss of pay 
as a result of a deck court of $50 instead of $60. The overpayment was due te 
an error in computation when closing the pav record on December 31, 1946, and 
opening a new pay record on January 1, 1947. In November 1951 a check was 
received from Mrs. Kelly and deposited to the credit of the Treasurer of the United 
States to liquidate the outstanding indebtedness in the disbursing account of 
Lieutenant (jg.) Kelly. 

Victoria Kralka LeBrou (widow of Col. Richard K. LeBrou, Finance Corps, 
symbols No. 210-257), $400.89; Retired pay of $400.89 was due Col. Richard К. 
LeBrou at the date of his death, April 5, 1949. However, this amount was offset 
by the General Accounting Office in settling his retired pay account on certificates 
of settlement Nos. 1916478 and 1916479, dated February 26, 1951, to partially 
liquidate the disbursing difference on certificate of settlement of account No. 
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H-603987-AR, dated April 18, 1951. The disbursing difference resulted from 
erroneous payments made by Colonel LeBrou as follows: _ 

John M. Clark, private, $7.50, voucher No. 18453, October 1947: The 
ayee was paid $7.50 National Guard drill pay for the period July 1 through 
eptember 30, 1947. During the same period he was in receipt of disability 

compensation from the Veterans’ Administration. The appropriation for 
pay of the National Guard prohibits payment of drill pay to members 
receiving disability compensation. 

Solomon Clayton, civilian employee, $24.48, voucher No. 23329, October 
1947: The payee was erroneously paid for 64 hours’ regular salary rather than 
40 hours for the payroll period October 5-18, 1947. The payee was separated 
from service October 10, 1947, due to abandonment of position. Civilian 
pavrolls show with respect to each payee the amount due only. 

Richard A. Whitney, captain, $7.28, voucher No. 41322, November 1947: 
The payee received pay and allowances as a captain with over 6 years’ service 
for the period November 1-19, 1947, whereas the statement of service at- 
tached to voucher No. 32937-28, June 1945, accounts of H. Frank indicated he 
did not complete 6 years’ service until November 19, 1947. 

David P. Adkins, captain, $301.20, voucher No. 51990, December 1947: 
Ist Lt. Warren L. Arnett, while in the service and subsequent to his release 
from active duty on November 21, 1947, received erroneous payments in the 
accounts of various disbursing officers by impersonating an Army officer 
under travel orders and using five aliases and false identification cards, WD 
AGO form 65. In December 1947, Arnett entered the office of Colonel 
LeBrou and introduced himself to the certifying officer as Captain Adkins. 
For proof of identity he presented a copy of Captain Adkins’ travel orders and 
an identification card, and he requested a partial payment. The certifying 
officer, to the best of his knowledge and belief, certified as to the identity of 
the payee on the above voucher. "The disbursing officer, in accordance with 
Army regulations, relied upon the accuracy of the certification for payment to 
the proper pavee. 

Ray C. Hickingbotham, first lieutenant, $338.40, voucher No. 61115, Janu- 
ary 1948: The pavee has been absent without leave since October 13, 1947, and 
has not been returned to military control. While he was absent without leave 
he presented fraudulent vouchers for payment to various disbursing officers. 
In December 1947, Lieutenant Hickingbotham, who was charged with the 
responsibility for the preparation and certification of his pay, certified that 

ay and allowances for the period December 1-31, 1947, were due him. 
The disbursing officer, in accordance with Army regulations made payment 
to the payee. 

The difference between $678.86, the total of the erroneous payments, and 
$400.89, the offset, will receive consideration under Public Law 310 (83d 
Cong.). The amount of $400.89 would also have received consideration 
under this law had it not been collected from the retired pay due Colonel 
LeBrou. 

Comdr. James T. Mathews, Jr., Supply Corps, United States Navy, received & 
notice of exception from the General Accounting Office, dated August 21, 1942, in 
the amount of $181.60, representing active-duty pay at $300 per month, rental 
allowance of $100 per month. and subsistence allowance at $1.80 per day, credited 
and paid to Frank Klass Sullivan, lieutenant commander (Dental Corps), for the 
period June 1-12, 1940. The exception was stated on the basis that orders dated 
April 12, 1940, directing Lieutenant Commander Sullivan to report to the U. S. S. 
Altair, and authorizing a delay in reporting until June 1, 1940, were not complied 
with in that Lieutenant Commander Sullivan did not report until June 13, 1940. 
Since written evidence of the cause for Lieutenant Commander Sullivan’s late 
reporting had not been obtained, and since wartime conditions made it impossible 
to furnish an adequate reply to the General Accounting Office, Commander 
Mathews voluntarily refunded $181.60 to the United States. Facts later brought 
to light showed, however, that Lieutenant Commander Sullivan had been in- 
structed to await possible arrival of U. S. S. Altair at her home port, San Diego, 
until June 1, 1940. On that date, since the vessel was not at her home port, 
Lieutenant Commander Sullivan reported to comməndant’s office, 11th Naval 
District, San Diego, and was directed to report to the commanding officer, U. S. S. 
Yorktown, for transportation to the Hawaiian area. That vessel departed San 
Diego on June 7 and arrived in the Hawaiian area on June 13, 1940, on which date 
the officer reported aboard the U. S. S. Altair at Pearl Harbor. It appears, there- 
fore, that Lieutenant Commander Sullivan’s delay in reporting was unavoidable. 
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Lt. (jg.) Vincent J. McCabe, Supply Corps, United States Naval Reserve, 
disbursing officer, U. S. S. Eldorado, overpaid two enlisted men as follows: Orville 
O. Gee was credited leave rations in the amount of $16.25 for the period November 
23 to December 17, 1946, on pay record opened January 1, 1947. Leave rations 
for the same period were already credited on Gee’s pay record closed December 31, 
1946. On January 1, 1947, Cornelius R. Peake, Jr., was credited quarterly 
clothing maintenance allowance in the amount of $20 on pay record opened 
January 1, 1947. Peake was not entitled to the clothing allowance credit prior to 
April 1, 1847. Lieutenant (jg.) McCabe deposited personal funds in the amount 
of $36.25 to the credit of the Treasurer of the United States in February 1952 to 
liquidate his indebtedness. 

Lt. (jg.) James E MeDonald, Supply Corps, United States Naval Reserve, 
disbursing officer, U. S. S. Maumee, was notified by the General Accounting Office 
in 1947 of overpayments to two enlisted men as follows: Elemuel J. Kropf, 
$17.33; and Richard A. Prittio, $13. The overpayments were due to the fact 
that in opening new pay records on July 1, 1946, the unliquidated balances of 
court-martial fines imposed on these men were not carried forward from their 
pay records closed June 30, 1946. The amount of $30.33 was deposited to the 
credit of the Treasurer of the United States by Lieutenant (jg.) McDonald from 
his personal funds in January 1952. 

Ensign Charles H. McKenzie, Supply Corps, United States Navy, disbursing 
officer, U. 8. S. Grand Canyon, overpaid certain enlisted men under the following 
circumstances: In September 1946 a cash payment of $30 was made to Robert 
E. Burnett but was not charged on his pay record. The overpayment was re- 
duced to $25 by a remittance of $5 from Burnett. On pay record opened January 
1, 1947, for Marcal S. Proulx, a credit of $32.50 was entered for leave rations for 
period June 21 to August 9, 1946. Leave rations for the same period had already 
been credited on the man’s pay record closed December 31, 1946. On the pay 
record of Willie Jones, 2 credits of $12 each for quarterly clothing maintenance 
allowance were entered for October 1, 1946, and January 1, 1947. Jones was not 
entitled to a clothing allowance credit prior to April 1, 1947. The pay record of 
Donald F. Grant, opened January 1, 1947, should have been, but was not, marked 
as a temporary general account. As a consequence, Grant was overpaid on dis- 
charge in the sum of $46.90. On the pay record of James L. Wildman a credit of 
$12 for quarterly clothing maintenance allowance was entered for January 1, 1947, 
Wildman was not entitled to a clothing allowance credit prior to July 1, 1947. 
The overpayment was reduced to $7 by a remittance of $5 from Wildman. In 
June 1952 Ensign McKenzie deposited the amount of $135.40 from personal funds 
to liquidate his outstanding indebtedness. 

Ensign James K. Merritt, Supply Corps, United States Naval Reserve, paid 
John Suhaka, aviation electrician’s mate, first class, sea and foreign-duty pay 
for the periods June 11-30, 1946, and July 1-9, 1946, although he was not entitled 
to sea-duty pay while attached to the inactive 16th Fleet. Upon receipt of notice 
of exception from the General Accounting Office in the amount of $23.30 covering 
the overpayment to the said Suhaka, Ensign Merritt reimbursed the Government 
from his personal funds the $23.30 in question. 

During the night beginning December 6, 1946, $452 in Government funds 
were removed from a field safe located in the Ist Marine Division Disbursing 
Office, First Marine Division (reinforced), Fleet Marine Force, care of Fleet 
Post Office, San Francisco, Calif. CWO Norman V. Miller, United States Marine 
Corps, deputy of the disbursing office of the Ist Marine Division at the time, had 
signed a money receipt to the disbursing officer acknowledging custody of the 
funds. A board of investigation convened to inquire into the theft found that 
the safe was not locked at the time the funds were removed by a person or persons 
unknown, and that Commissioned Warrant Officer Miller was careless and 
negligent in that he did not lock the safe before leaving the office. The board 
recommended that Commissioned Warrant Officer Miller be held responsible for 
the stolen funds and that no disciplinary action be taken against him. Commis- 
sioned Warrant Officer Miller reimbursed the Government for the lost funds. 
On July 11, 1948, Pfc. William G. Thurmon, United States Marine Corps, con- 
fessed the theft of the funds on or about December 6, 1946, while posted as a 
sentry in the disbursing office. 

Mae R. Nagel (widow of Col. Jacob Louis Nagel, Finance Corps, symbol No. 
210-601) $769.43: Arrears of pay of $769.43 was due Col. Jacob Louis Nagel at 
the date of his death, February 8, 1953. However, this amount was offset by the 
General Accounting Office in settling his arrears of pay on certificate of settlement 
No. 2149481 dated June 9, 1953, to partially liquidate the disbursing difference 
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on certificate of settlement of account No. H-600472-W dates September 10, 
1952. The disbursing difference resulted from erroneous payments made by 
Colonel Nagel as follows: 

Vasco D. Hale, first lieutenant, $200, voucher No. 7358, July 1946: The 

ayee was retired on April 10, 1946 under the provisions of the act of April 3, 
1939 (53 Stat. 557), and was transfered to a retired pay status on that date. 
Therefore, the payment of mustering-out pay was unauthorized under the 
specifie provisions of section 1 (b) of the act of February 3, 1944 (58 Stat. 8). 

Wilber E. Pitts, second lieutenant, $255, voucher No. 18943-—46, June 1947: 
The payee had in effect a class E allotment of $255 in May 1947. The 
payee, who was charged with the responsibility for the preparation and 
certification of his pay voucher, failed to record the allotment. 

Alfred J, Snow, private, $12.50, voucher No. 2277, July 1947: The payee 
was paid $12.50 National Guard drill pay for the period March 1 through 
May 31, 1947. During the same period he was in receipt of disability com- 
pensation from the Veterans’ Administration. The appropriation for pay 
of the National Guard prohibits payment of drill pay to members receiving 
disability compensation. 

William Phinezy, second lieutenant, $351.50, voucher No. 2663-41, July 
1947: Payment to the payee for the period March 1-31, 1947, as made on 
voucher No. 2663-41, was erroneous. The officer had received the same 

ayment on voucher No. 3639-71, April 1947, accounts of W. P. Lang. 

he payee, who was charged with the responsibility for the preparation and 
certification of his pay voucher, certified that payment was due. 

The difference between $819, the total of the erroneous payments, and 
$769.43, the offset, will receive consideration under Public Law 310 (83d 
Cong.). The amount of $769.43 would also have received consideration 
ae this law had it not been collected from the arrears of pay due Colonel 
Nagel. 

Mrs. Florence Netcher (widow of Col. Fred Charles Netcher, Finance Corps, 
symbol No. 211-971) $104.74: Retired pay of $104.74 was due Col. Fred Charles 

etcher at the time of his death, April 6, 1951. However, this amount was 
offset by the General Accounting Office in settling his retired pay account on 
certificate of settlement No. 2035488 dated May 20, 1952, to partially liquidate 
the disbursing difference on certificate of settlement of account No. H-372287- AR 
dated November 14, 1951. The dispursing difference resulted from erroneous 
payments made by Colonel Netcher as follows: 

Raymond 8. Watts, first lieutenant, $100, voucher No. 29796-43, January 
1947: The payee had in effect a class E allotment of $100 in December 1946, 
The payee, who was charged with the responsibility for the preparation and 
certification of his pay voucher, failed to record the allotment. 

Leonard M, Jackson, first lieutenant, $75, voucher No. 35104—40, February 
1947: The payee had in effect a class E allotment of $75 in January 1947, 
The payee who was charged with the responsibility for the preparation and 
certification of his pay voucher, failed to record the allotment. 

The difference between $175, the total of the erroneous payments, and 
$104.74, the offset, will receive consideration under Public Law 310 (83d 
Cong.). The amount of $104.74 would also have received consideration 
mo this law had it not been collected from the retired pay due Colonel 
Netcher. 

The administrative examination of the financial returns of Ensign R. P. Schmitt; 
Supply Corps, United States Naval Reserve, disbursing officer ,U. S. S. Prairie, 
for the month of July 1946, disclosed cash payments to pay group No. 4 on pay- 
roll No. 2 as $24,202, whereas entriss on the money list substantiating the pay 
receipts totaled $24,093, a difference of $109. It was determined that the dis- 
crepancy was a result of including part of pay group No. 1 with part of pay 
group No. 4 on the money list. The amount of $109 was deposited to the credit 
of the Treasurer of the United States by Ensign Schmitt from his personal funds 
on January 16, 1947. 

Lt. (jg.) Jean M. Shaefer, Supply Corps (W), United States Naval Reserve, 
disbursing officer, United States naval hospital, Portsmouth, Va., accepted 2 
pay receipts in the amounts of $27.76 and $29.71 forged in the name of Esau 

. Towe and James Hicks, respectively, civilian hospital employees. Subsequent 
investigations by the Federal Bureau of Investigation failed to identify the forger 
or forgers and the charges for the forged receipts were deleted from the pay 
records of Towe and Hicks. Lieutenant (jg.) Shaefer redeemed the forged receipt 
and deposited from personal funds the amount of $57.47 to the credit of the 
Treasurer of the United States, 
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Lt. (jg.) William John Vogel, Supply Corps, United States Navy, disbursing 
officer, U. S. S. Curtiss, overpaid certain enlisted men under the following circum- 
stances: On pay record of John R. Ellzey, opened July 1, 1946, a credit of $39.90 
was entered for sea and foreign-duty pay, aviation, for the period March 16 to 
June 30, 1946. This item had previously been credited by another disbursing 
officer on Ellzey’s pay record closed June 30, 1946. At the time the General 
Accounting Office demanded final settlement of this account, the overpayment 
had been reduced to $9.90 by remittance received from Ellzey. On pay record of 
Rufus Magett, Jr., a credit of $12 was entered for quarterly clothing maintenance 
allowance for July 1, 1946. Magett was not entitled to this allowance prior to 
April 1, 1947. On pay record of Lewis Stearns, credits of $12 each were entered for 
quarterly clothing maintenance allowancefor July 1 and October 1, 1946. Stearns 
was not entitled to the allowance prior to April 1, 1947. At the time demand for 
final settlement of the account was made, the overpayment had been reduced to 
$18 by remittance from Stearns. In the account of Edward H. Titrault, the 
allotment records show bonds issued from July to December 1946 in the sum of 
$37.50 on the basis of a bond allotment of $6.25 per month. The pay records 
show no checkage for a bond allotment for this period. At the time demand was 
made for final settlement of the account, remittances received from Tetrault had 
reduced the amount of the overpayment to $22.50. On the pay record of Joseph 
C. Keegan, checkage of savings allotment of $50 per month was stopped after 
July 1946. Payments of the allotment were continued through September 1946, 
resulting in an overpayment of $100. At the time demand for final settlement of 
the account was made, this amount had been reduced to $95. On the pay record 
of Raymond E. Powers, closed June 30, 1946, an entry for bond allotment at $25 
per month, with first payment July 1946, was not carried forward to the pay 
record opened July 1, 1946. As a result, bonds were issued from July 1946 
through March 1948 without corresponding checkage on the pay records. The 
overpayment of $525 had been reduced to $150 at the time demand was made for 
final settlement of the account. On pay record of Christopher J. Meyer, a check- 
age was entered for a savings allotment at $50 per month for 1 month. The 
allotment adjustment voucher authorizing the checkage directed a checkage for 
2 months, or $100. On the pay record of Donald E. King, opened January 1, 
1947, an entry for checkage of savings allotment was brought forward from the 
prior pay record at $25 per month instead of $35 per month, resulting in an 
undercheckage and corresponding overpayment of $10 per month, for the period 
January through November 1947, $110. At the time demand was made for final 
settlement of the account, the overpayment had been reduced to $90. The pay 
record of Ben B. Taylor, closed June 30, 1947, shows an insurance allotment at 
$11.48 per month entered with first payment July 1947. This entry was not 
brought forward to the pay record opened July 1, 1947, with the result that the 
insurance allotment was paid from July 1947 through July 1949 without a 
corresponding checkage, in the sum of $287. Under the provisions of the act of 
July 26, 1947, as amended, Lieutenant (jg.) Vogel would have been eligible for 
relief from liability for the allotment payments made on Tavlor’s account only 
through June 1948, amounting to $137.76. In April 1952 Lieutenant (jz.) 
Vogel deposited the amount of $734.40 to the credit of the Treasurer of the 
United States to liquidate the outstanding balance in his disbursing account, as 
to which reimbursement in the amount of $585.16 is recommended. 

In September 1947, on voucher No. 143, Comdr. John Byron Warner, Supply 
Corps, United States Navy, disbursing officer, U. S. S. Atlanta, paid a group of 
transient Marine Corps personnel. 'The special money requisition substantiating 
the payments was not forwarded to the General Accounting Office with Com- 
mander Warner’s monthly returns. Upon receipt of the General Accounting 
Office notice of exception dated March 1, 1948, in the amount of $487, an attempt 
was made to determine the names of the persons paid, but there was no record on 
the U. S. S. Atlanta, of the marines carried as passengers at that time. Evidence 
of payment of $50 to one James R. Keller was obtained &nd forwarded to the 
General Accounting Office, reducing the amount outstanding to $437. In April 
1948 Commander Warner deposited $437 from his personal funds to the credit of 
the Treasurer of the United States. 

Ens. LeRoy William Adams, Supply Corps, United States Naval Reserve, 
disbursing officer, U. S. 8. Juneau, entered a credit of $45 on the pay record opened 
July 1, 1947, for an enlisted man, Alfred Dixon, as a refund of family allowance 
overcheckage for the period May 1946 through May 1947 at $5 per month. The 
credit should have been for only $15, since no overcheckage occurred after July 
1946. The overpayment of $30 has been reduced to $15 by collection from Mr. 
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Dixon. The balance of $15 was remitted by the disbursing officer on April 14, 
1953, and was deposited to the credit of the Treasurer of the United States. 

Lt. (jg.) John Joseph Beck, Supply Corps, United States Navy, disbursing 
officer, © S. S. Cotten, Com. Charleston Group 16th Fleet, Charleston, S. C., and 
U. S. S. Cacapon, discontinued checkage of dependency allotment of $75 per 
month for an enlisted man, James T. Brewer, after the month of September 1946. 
Failure to notify the Allotment Division to discontinue payments caused allot- 
ment payments to be continued through November 1949 resulting in allotment 
overpayments totaling $2,850. On the pay record of an enlisted man, William D. 
Pendleton, dual credits of messman pay were entered at $5 per month for the 

eriod February 1 to March 14, 1947, $7.33. The sum of $326.82, allowed on 
zieutenant Beck’s claim for travel reimbursement, has been deposited to the 
credit of the Treasurer of the United States to apply against the differences in his 
account. 

Lt. (jg) Mason V. Carlson, Supply Corps, United States Naval Reserve, dis- 
bursing officer, U. S. S. Cape Gloucester, discontinued checkage of bond allotment 
at $6.25 per month for an enlisted man, Dennis McKinnis, after the month of 
June 1945. In the absence of notice to discontinue the allotment payments, the 
Field Branch made payments through December 1946, resulting in an overpay- 
ment of $112.50. Recovery of $20 from the payee reduced the indebtedness to 
$92.50. By reason of the relief provisions of the act of July 26, 1947 (Public Law 
248, 80th Cong.), Lieutenant (jg.) Carlson was held liable for only a portion of the 
overpayment, and on the basis of a demand therefor, forwarded his remittance of 
$37.50 to the General Accounting Office. This remittance was deposited on 
February 18, 1954, in the accounts of Paul D. Banning. 

Ensign William E. Dorion, Supply Corps, United States Navy Reserve, dis- 
bursing officer, Naval Air Facility Truk, Navy 3410, credited the account of 
Edward C. Kelly, Private first class, United States Marine Corps, with pay at 
$80 per month for the period April 15-29, 1947, in the amount of $46.67, whereas 
credit should have been only $40. The same member also was overcredited sea 
and foreign shore-duty pay in the amount of $0.53. In addition, Ensign Dorion 
credited the account of John J. Bogar, Private, United States Marine Corps, with 
$12.68, as the balance brought forward from the last account, whereas the last 
account was actually in an overpaid status, $24.82. While adjustment of the 
$24.82 item was effected during March 1947, collection efforts to clear the item 
of $12.68 proved unsuccessful. Ensign Dorion’s remittance of $19.88 was re- 
ceived on March 28, 1952, and was deposited to the credit of the Treasurer of the 
United States. 

Lt. Ernest Telford Grant, Supply Corps, United States Navy, disbursing officer, 
submarine base, Key West, Fla., entered a credit of $12 for clothing allowance 
on the pay record opened July 1, 1946, for an enlisted man, John H. Wells. Wells 
was not entitled to the allowance prior to October 1, 1946. On the basis of a 
demand letter issued by the General Accounting Office, Lieutenant Grant remitted 
$12 on January 9, 1952, which amount was deposited to the credit of the Treasurer 
of the United States. 

Lt. (jg.) Lloyd Russell Jones, Supply Corps, United States Navy Reserve, dis 
bursing officer, naval operating base, Dutch Harbor, Alaska, paid William L 
Palmer, a civilian employee, additional compensation for performing nightwork. 
This compensation was computed on the basis of 10 percent of the hourly rate 
rather than at the rate of 6 cents per hour. This error in calculation resulted in 
Palmer’s being overpaid $15.47 for the period November 25 to December 22, 1946. 
In addition, a civilian employee, Franklin P. St. Clair was similarly overpaid 
$58.07 for the period November 25, 1946, to April 6, 1947. In response to a 
demand letter issued by the General Accounting Office, Lieutenant (jg.) Jones 
forwarded to the Field Branch his remittance of $73.54, which was deposited to 
the credit of the Treasurer of the United States. 

Lt. Comdr. George Garland Jordan, Supply Corps, United States Navy, dis- 
bursing officer, Headquarters, 8th Naval District, New Orleans, La., discontinued 
checkage of bond allotment at $6.25 per month for an enlisted man, Zollie B. 
Josey, Jr., after the month of September 1944. Failure to notify the allotment 
division to stop the allotment caused payments to be continued through March 
1947, resulting in an overpayment of $168.75, less $85 recovered from Mr. Josey. 
Lieutenant Commander Jordan’s remittance of $56.25, representing that portion 
of the overpayment which occurred subsequent to June 30, 1946, was received on 
ане; 11, 1954, and was deposited to the credit of the Treasurer of the United 

ates. 

Lt. Ben T. Karnes, Supply Corps, United States Navy, disbursing officer, 
U. 8. 8. Renville, entered a credit of $06 on pay record elened December 31, 1947, 
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for an enlisted man, Ted E. Hough, &s a refund of family allowance checkages, 
whereas the man’s pay account shows that no checkages for family allowance 
had been made. Also, Lieutenant Karnes discontinued checkage for insurance 
allotment at $6.40 per month on the pay record of an enlisted man, Willard H. 
Harland, after the month of September 1947, whereas payments were continued 
by the Allotment Division through March 1948, $38.40. Lieutenant Karnes’ 
remittances of $38.40 on January 22, 1951, and $66 on August 13, 1952, were 
deposited to the credit of the Treasurer of the United States. 

sign Samuel Thompson Lattimore, Supply Corps, United States Navy, 
U. S. S. Albemarle, reported as $59 a $50 cash payment to an enlisted man, Elden 
O. Hughes, on Navy payroll No. 7 on October 14, 1946, which resulted in over- 
claim of disbursements, military rolls in the amount of $9. Lieutenant Latti- 
more’s remittance was deposited in the account of L. H. Kenyon, Supply Corps, 
United States Navy, symbol No. 540-561 on December 30, 1952, to the credit of 
the Treasurer of the United States. 

Lt. Oscar William Levy, Supply Corps, United States Navy, disbursing officer, 
U. 8. 8. Estes, credited the acconnt of an enlisted man, Myron A. Boylan, with 
$30.08 as an adjustment in pay for the period June 3 to December 31, 1946. 
Boyland was overpaid $9.08, since he should have been credited the difference 
between $94.50 and $90 per month for the period August 11 to December 31, 1946, 
or $21. In addition, on the pay record of an enlisted man, Bobby Lee Skages, 
opened July 1, 1947, a credit of $19.50 was entered for leave rations for the period 
May 24 to June 22, 1947, whereas the pay record closed June 30, 1947, shows leave 
rations previously credited for the same period. On the basis of a demand letter 
from the General Accounting Office, Lieutenant Levy forwarded his remittance 
in the amount of $28.58, which was received on July 28, 1953, and deposited to the 
credit of the Treasurer of the United States. 

Lt. Robert Charles Lyons, Supply Corps, United States Navy, submarine base, 
St. Thomas, V. I., made erroneous payments to 4 civilian employees amounting 
to $128.96 on voucher 122 during September 1947. The payments represented 
leave rations while on leave, to which entitlement did not exist, since the employees 
received lump-sum leave payment at time of their separation. Lieutenant Lyons’ 
remittance of $128.96 was received on March 11, 1953, and deposited to the credit 
of the Treasurer of the United States. 

Lt. Fred A. McCuan, Supply Corps, United States Navy, disbursing at anti- 
aircraft training center, Hoquiam, Wash., discontinued checkages for bond allot- 
ment of $37.50 per month on the pay record of an enlisted man, Frederick E. 
Kurtz, after the month of October 1945. Failure to notify the Allotment Division 
to stop the allotment caused payments to continue through February 1947, an 
overpayment of $600. Lieutenant McCuan’s remittance of $300, representing 
that portion of the overpayment occurring after June 30, 1946, was received on 
June 20, 1950, and deposited to the credit of the Treasurer of the United States. 

Lt. (jg.) Louis G. Pierce, Supply Corps, United States Naval Reserve, at Com. 
Charleston Group 16th Fleet, Charleston, 8. C., made a payment of $171 in July 
1946 to an enlisted man, Elbert Woods, which exceeded by $132.53 the net 
amount due on that date, resulting in an unliquidated overpayment of $93.77 at 
the time of Woods’ discharge. Also on pay record opened Julv 1, 1946, for an 
enlisted man, George E. Rouse, creuit was entered for pay at $105 per month for 
the period July 20-22, 1946 ($10.50), whereas records show that Rouse was absent 
over leave during that period. The amount of $104.27, received from Lieutenant 
(ig.) Pierce on January 18, 1952, was deposited to the credit of the Treasurer of 
the United States. 

Ensign Max B. Reed, Supply Corps, United States Navy, naval air station, 
Whidby Island, Wash., made overpayments to certain enlisted members, as 
follows: On pay record opened July 1, 1946, for Richard J. McGee, a credit entry 
of $15.60 for leave rations at $0.65 per day for the period June 7-30, 1946, should 
have been offset by a checkage of $15.60 for commuted rations previously credited 
for the same period; on pay record opened July 1, 1946, for John F. Wilhelm, a 
credit of $6.50 was entered for commuted rations at $0.65 per day for the period 
June 21-30, 1946, whereas credit for the same item had already been entered on 
Wilhelm's pay record closed June 30, 1946; on pay record opened July 1, 1947, for 
Calvin A. Pollard, a checkage of $79.31 for pay and allowances for a period of 
absence over leave, October 16 to November 1, 1946, was entered, whereas the 
amount for which checkage should have been made was $92.81, a difference of 
$13.50; on pay record opened January 1, 1947, for Claude T. Sealy, a credit entry 
of $10.40 for leave rations at $0.65 per day for the period December 20, 1946, to 
January 4, 1947, should have been offset by a checkage of $10.40 for commuted 
rations previously credited for the same period; and on pay record opened January 
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1, 1947, for Norris E. White, a credit entry of $52.50 was made for money allow- 
ance for quarters (wife) at $1.25 per day for the period November 20 to December 
31, 1947. "This credit was disallowed, as White had not currently maintained an 
allotment for the support of his wife during that period. Ensign Reed's remittance 
of $98.50 was received on June 18, 1952, and deposited to the credit of the Treas- 
urer of the United States. 

Ensign Robert Lee Rigel, Supply Corps, United States Naval Reserve, dis- 
bursing officer, U. S. S. Oak Hill, failed to carry forward from pay record closed 
June 30, 1946, for an enlisted rnan, Wayne T. Tuttle, savings allotments at $25 
and $15 per month, resulting in payment of both allotments from July through 
November 1946 ($200), without corresponding checkages on the pay record. 
Collections totaling $30 have been effected, reducing the net overpayment to $170. 
The amount due Ensign Rigel on his claim for uniform allowance incident to his 
reporting for active duty on September 25, 1950, $100, was received on February 
12, 1954, and deposited to the credit of the Treasurer of the United States. 

Capt. John Manning Speissegger, Supply Corps, United States Naval Reserve 
(now deceased), at Norfolk Naval Shipvard, Portsmouth, Va., failed to initially 
enter on the pay record of Lt. (j. g.) Donald B. MacLean a bond allotment of 
$18.75 per month, effective June 1945, causing allotment payments to be made 
through June 1947 without corresponding checkages on the pay record. The 
amount of $100.10, representing retired pay due Captain Speissegger at the date 
of his death was received on September 23, 1952, and deposited to the credit of 
the Treasurer of the United States. 

Ensign James M. Waters, Supply Corps, United States Naval Reserve, dis- 
bursing officer at United States naval air facility, Navy No. 3252, entered a credit 
of $50 on the pay record opened January 1, 1947, for an enlisted man, Myron D. 
Revard, representing difference in pay between $100 and $90 per month for the 
period August 1 to December 31, 1946. Revard’s pay record closed December 31, 
1946, shows that he had been properly credited pay at $100 per month for the 
same period. Ensign Waters’ remittance of $50, received on April 23, 1953, has 
been deposited to the credit of the Treasurer of the United States. 

Ensign Franklin C. Wright, Supply Corps, United States Naval Reserve, 
U. S. S. Sylvania, entered a credit of $39 on pay record opened July 1, 1946, for 
an enlisted man, Alfred L. Carlson, as leave rations at $0.65 per day for the period 
December 17, 1945, to February 14, 1946, whereas credit for the same item had 
already been entered by another disbursing officer on Carlson’s pay record closed 
June 30, 1946. Also, during July 1946, D. O. voucher No. 2, commuted ration 
voucher for June 1 to 30, 1946, showing 122 commuted rations at $0.65, was paid 
to treasurer of wardroom mess in the amount of $118.30, whereas the correct 
computation is $79.30, a difference of $39. Ensign Wright’s remittance of $78 
to cover the two items was received on July 9, 1951, and was deposited to the 
credit of the Treasurer of the United States. 

Lt. Robert C. Zell, Supply Corps, United States Navy, U. S. S. Bollinger, 
entered a credit of $19.50 on pay record opened July 1, 1946, for an enlisted man, 
John J. Hontos, as leave rations at $0.65 per dav for the period January 20 to 
February 18, 1946, whereas credit for the same item had already been entered by 
another disbursing officer on Hontos’ pay record closed June 30, 1946. Lieu- 
tenant Zell’s remittance of $19.50 was received on October 30, 1951, and was 
deposited to the credit of the Treasurer of the United States, 
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84TH CONGRESS SENATE tEPORT 
9d Session No. 1951 


KAHZO L. HARRIS 


May 1, 1956.—Filed under authority of the order of the Senate of April 30 
(legislative day, Aprit 26), 1956, and ordered to be printed 


Mr. EasrLAND, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 4162] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4162) for the relief of Kahzo L. Harris having considered the 
same reports favorably thereon, with an amendment, and recom- 
mends that the bill, as amended, do pass. 


AMENDMENT 
On page 2, lines 2 and 3, strike the words “in excess of 10 per 


centum thereof", 
PURPOSE OF AMENDMENT 


The purpose of the proposed amendment is to eliminate the pay- 
ment of attorney's fees from the award provided in this bill. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to pay the 
sum of $2,513.81 to Kahzo L. Harris, of Danville, Va., in full settle- 
ment of all claims against the United States for personal property 
and household goods as a result of a fire in his quarters at Camp 
Breckinridge, Ky., in January 1952. 


STATEMENT 


Captain Kahzo L. Harris was attached to the 53d Airborne In- 
fantry Regiment, Camp Breckinridge, Ky., and together with his 
family occupied Government quarters at Camp Breckinridge which 
had been assigned to him by competent orders. "The quarters in 
this area were equipped with wall-type gas heaters with gas-pressure 
controls located on the outside of the quarters. At about 3 a. m., 
January 2, 1952, the family was awakened by fire in the quarters. 
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Captain Harris removed his family, consisting of his wife and four 
children, and made unsuccessful attempts to control the fire. Investi- 
gation subsequently disclosed that the gas-pressure controls on the 
outside of the building had become encased in ice which prevented its 
functioning. Maintenance of the property was the responsibility of 
the Government and there is no evidence that Captain Harris or any 
member of his family was guilty of any negligence leading to the 
damage complained of. 

Captain Harris submitted a claim to the Department of the Army 
for reimbursement for the loss of the personal property and household 
goods which were in the quarters at the time of the fire. Although 
the claim was filed in the amount of $9,887.48, examination by the 
Department of the Army under the Military Personnel Claims Act of 
1945, as amended, disclosed that the claim was meritorious only in 
the amount of $5,013.81. Under the terms of the Military Personnel 
Claims Act, the claimant was limited to maximum recovery adminis- 
tratively of $2,500. The amount of the award contained in this bill 
represents that portion of his loss for which Captain Harris has not 
been reimbursed. 

The committee recommends favorable consideration of this legisla- 
tion. The claimant’s loss occurred incident to his service during his 
occupancy of Government quarters which were assigned to him by 
competent orders. The loss was occasioned as the result of mechanical 
failure of equipment under the maintenance of the Government and 
was not due to any fault or neglect on the part of the claimant. 

In view of these facts and since there is no other avenue by which 
the claimant may be reimbursed to the extent of his loss, the committee 
recommends favorable consideration of this legislation. 

Attached to this report and made a part hereof is the letter of the 
Department of the Army dated April 15, 1955, and signed by the 
Secretary of the Army. 

DEPARTMENT OF THE ARMY, 
Washington, D. C., April 15, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

DEAR MR. CHAIRMAN: Reference is made to your request to the 
Secretary of the Army for the views of the Department of the Army 
with respect to H. R. 4162, 84th Congress, a bill for the relief of Kahzo 
L. Harris. 

The Department of the Army favors the above-mentioned bill. 

"This bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby, authorized 
and directed to pay, out of any money in the Treasury not otherwise 
appropriated, to Kahzo L. Harris, of Danville, Va., formerly a captain 
in the United States Army, the sum of $2,513.81, in full settlement of 
all claims against. the United States for the damages sustained by him 
on account of the loss of personal property and household goods as a 
result of fire in his quarters at Camp Breckinridge, Ky., in January 
1952, for which he has not heretofore been compensated.” 

Records of the Department of the Army show that Kahzo L. Harris, 
whose home address is 716 Glendale Avenue, Danville, Va., was, on 
January 2, 1952, on active duty with the Army of the United States 
with the rank of captain and was assigned service number 01017724. 
On that date Captain Harris was attached to the 53d Airborne 
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Infantry Regiment, Camp Breckinridge, Ky., and, together with his 
family, occupied Gov ernment quarters known as No. 57 Cazison Road 
at Camp Breckinridge in an area known as Breckinridge Homes, 
which had been assigned to him by competent orders. The quarters 
in this area were equipped with wall-type gas heaters with gas-pressure 
controls located on the outside of the quarters. At about 3 a. m., 
that morning, the family was awakened by a fire in the quarters. 
Captain Harris removed his family, consisting of his wife and four 
children, from the home and made unsuccessful attempts to control 
the fire. Several other fires had arisen at approximately the same 
time in other Government quarters in this area and a board of officers 
was appointed to investigate the cause of these fires. Investigation 
disclosed that the gas-pressure controls on the outside of each building 
involved had become encased in ice which prevented their functioning. 
As a result, gas pressure threw a stream of burning gas into each 
apartment. The investigation determined that none “of the fires was 
due to the negligence of any of the individuals concerned. As a result 
of the fire in Captain Harris’ quarters, all of his household effects, 
and personal property, consisting of 276 separate items, were either 
destroyed or damaged beyond repair. Captain Harris submitted a 
claim to the Department of the Army for reimbursement of his loss 
in the amount of $9,887.48. 

The claim has been examined in the Department of the Army 
under the provisions of Army Regulations 25-100 implementing the 
Military Personnel Claims Act of 1945, as amended (31 U.S. С. 2220), 
and has been determined to be meritorious in the total amount of 
$5,013.81, after making necessary deductions for depreciation and 
other necessary allowances. However, prior to the final adjudication 
of the claim, the act of July 3, 1952 (66 Stat. 321), was enacted, which 
placed a maximum limitation of $2,500 on payments of claims falling 
within the provisions of the Military Personnel Claims Act of 1945, 
supra. Accordingly, Captain Harris’ claim was approved in the 
maximum amount allowable, $2,500, and a check has been forwarded 
to him in that amount. Captain Harris has not been reimbursed for 
the remaining portion of his loss which has been established 
$2,513.81, the amount stated in this bill. 

Captain Harris! loss occurred incident to his service during his 
occupancy of Government quarters which were assigned to him by 
competent orders and which were destroyed as a result of a mechanical 
failure of equipment within the control of the Government and without 
fault or neglect on the part of Captain Harris or of any member of 
his family. As maintenance of the property was the responsibility 
of the Government, the loss clearly resulted from the failure of the 
Government to perform its duties properly in this respect. The 
award proposed by this bill represents that portion of his loss for 
which Captain Harris has not been reimbursed. Accordingly, the 
Department of the Army recommends that H. R. 4162 be favorably 
considered by the Congress. 

The cost of this bill, if approved, will be $2,513.81. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
ROBERT T. STEVENS, 
Secretary of the Army. 
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